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“‘which case, he'should certainly Have. been obhged to pro&uce a: pmor.gﬂe hé
_:only pleads that the- commority of that muir is part and pertinent-of those
“lands, which are and have been his author’s unquesttonable property, and al-
leges possession as a proof ndt asa trt'lc of PreSCl‘lptml‘l : ‘

‘ Forbe.r, MS. p. 75

' 4714 Nafvem?:er 17.

Janer CRAWFURD Lapy DALEGLES Elder, agamrt Jonn. CrAWFURD, new of
\ Dalegles, and MARGARET CUNNINGHAM:, his Mother and Tutmx
A A

THE Iady Dalegles elder,. by her contract of mamage, was mfeft in liferent
.of the one merk land. of Nether Fardin alias ngfom: and there being a moss
«alled Fardm Mess, which lies betwixt the said land and the one merk land of
Dalegles, but conuguous to both, the old Lady &mtends, That- the said Fardin
"~ Moss is part and. pertinent: of Nether Fardin, her Jomture lands; and Dalegles,

her grandsong contcnds it to be part and pertment of the one merk land of

‘Daleg]cs

Alleged for the.Lady ; Imo, Tha.t the very name ef' Fardm Moss shows that
piece of ground to belong to Nether Fardin ; 2do, The same appears:from the

thing itself, since otherwise there would be a very; dd i inequality betwixtthe ‘

'rents of the two. several . merk lands, the rent of Dalegles: bemg betwixt 3 and

400 merks, and the rent of Fardxn Mos$, ) merks, and thc rcmamder of Nether

lFardm but 116 merks ; so t:ha;;1 Bilegles will be’ above a third more than Ne-

ther Fardm comprehending Fardin Moss, and three times as.much’ as the

remamder wanting Fardin Moss ; an inequality too. grcat to be presumed be-
tween nelghbourmg tenements of the same valuation.

Answered to the 1s¢, That the :lands of . Nethcr Fardin are also called ng-'

‘foot, and 5o denommated in the Lady’s contract ; whereas there -is another ‘
‘room not hferented by her, which is called ‘Over: Fardm., also - cgntrguous to.

the moss in question ; so that if any argument can be drawn from the name, it
would more natura}ly apply to the Over Fardin, which still keeps the name of

Fardin, than to'Nether Fardm, ,whmh has also another name. To the 24, \
cmwered ‘That the’ disparity betwixt the rooms can be no argument, other .
wise the *pursucr to make an equality, might contain not only the moss, but -

the third more of. Dalegles ; since, even though the moss wefe joined to Nether
Fardin, by the. pursuer’s .own computation, the lands . -of Dalegles would: be.

" double the rent thereof ; and, if two nelghbourmg merk lands could dlffer o

far, the small addition of the rent"of the moss can afford no atgument.

TuE Loros found the lands of Fardin Moss, in controversy, to be part and
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pertinent of the lands of Nether Fardln alzar ngfoot wherem the purSuer s
infeft in liferent. - .

Forthe Old Lady, Stowenson. Als, Borwall. Clerk, Gidion.
Bruce, vi 1. No 24. p. 32...
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1716. _‘7zme 28. :
Lady Mary Bruck, and her Husband agazmt Colonel Joun ERrskINE..

TuerE having been a submission entered into by Colonel Erskine for him-
self, as purchaser (by a decreet of sale) of the estate of Kincardine, and in:

" name of the creditors, on. the one side, and Lady Mary Bruce, to whom the -
hend the coal

said estate was. conveyed by the late Earl her brother, and - the' Couritess her

»d mother, on the other side ; there followed, thereon a decreet-arbitral, wherein,
. among other things, the Colonel is ordained to dispone to Lady Mary the house,

yards, and parks, by virtue whereof she also claimed right to the coal within
the same, which coal had been anciently'in a separate author’s hands from him

that possessed the lands. This decreet coming to be quarrelled in a suspension,

among many other points, thlS touching the coal wds objected against by the
Colonel.

And it was contended for him, That, in the decreet- arb:tral the coal ought
1o have been reserved for him, seeing, by the decréet of sale, he had right to.
the whole coal of the estate of Kincardine ; and that the arbiters had made an-
infringement upon thesame, By finding, that Lady Mary had right to a part
of the lands, without mentioning the coal ; yet finding that the Colonel had.
right to the hail remainder of the estate; therefore the coal must be under--

- stood reserved to him.

An;rwerfd for the Lady ; That the coal being part and pertinent, and she-
being found by the decreet arbitral to ‘have right to'such lands, she must like-
ways have right to the coal thereof. ,

Replied for the Colonel That it is no’ unusual thmg that the coal will be-
thus separate, and that there are different proprietors of land and coal ; and
being originally separate in the present case, and' distincta tenementa, a deéreet-
arbitral with: respect to lands only ought not to’ be' understood to. Comprehend
the coal. ;

Tue LoRDs found that the house, yards, and parks ‘to be. dxsponed to Lady-
Mary by the decreet- arbitral, comprehended the coals within the same:

"

Act, Boswell. Alt. Sir Waker Pringle. - ' Clerk, Mt Keiinia.:
: Bruce; . 2, No 4. p: 11,



