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,1687 Februm_y -—-Bau.u: MARJORIBANKS having dxsponed hxs estate to his
cldest son, w&th a provmon in the procuratory of resxgnauon, that he, the son,

should. pay-the:younger childrens’ bonds of provision ;. the children having done |

nordxhgencg -against the eldest son, nor the father’s estate, within three years

“after hig decease, the son’s, creditors adjudged. It was alleged for the children

ina cemﬁehtmn, That the clause in the. procuratory madc the provisions a real
- burden and security upon the lands.

Answered, The clause being personal, obhgmg thc son to pay, and not bur-<

; dening the. dlsposmon or lauds dlsponcd,d cannot be con31dercd as rcal to prefer
the younger. children -to, the son’s creditors, or the fathers other. creditors ; H
an;;l it is ordmarly torcast: in- pcrsonal obligements i in’ a,prgcaratory of rcsxgnauon.

Tre Lorps found the clause not real, or burdemng the . dlsposxtwn, and pre-
feyred the son’s:creditors. = -

It was thereafter:alleged. for Ihe chxldrcn That by a posterxor clause it. was
provided, that the disponer. might further burden the lands with “anothet sum,
which imported, that the former provision was looked upon as a burden, upon
which the interlocutor was stopped. ~ And ‘in June the contrary was found.
viz. that the clause madc the childrens’ prov1smn a real burden.
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1714. June 30.
- The CrEepITORS Of .RoBERT Ross of Auchlossin, Compctmg

THE deceaScd Robert Ross of Auchlossin, having in the year 1702, dis-
poned his estate to his eldest son Captain Francis Ross, with the burden of all.

just and lawful debts, whereupon the son was infeft ; and in the year 1707, se-

veral Creditors of both father and son, having adjudged his estate; in a rank-
ing and sale thereof, pursued by Robert Gordon, merchant in Bourdeaux, the
Creditors of the father were preferred to the son’s Creditors, in respect the dis-
position, ‘charter and infeftment by the father, in favour of his son, is express-
ly burdened with the father’s debts. But in a competition among the father’s
own Creditors, the Lorps found the Credlters who- had adjudged preferable to
' ho had-not: -
thiﬁb‘gt it was alleged: for the Creditors who had not ad;udged ‘That those who
had used diligence, could not affect the said estate by ‘their adjudication, but,
as it stood in the son’s. -person, .which was, with the burden of all the father’s
debts, which being real, must.still affect the fee and right, as it stood in the
person of ‘the son, though it: wcnt through never so many hands. And quorsum
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a preference to one of the father’s Creditors, before another, seeing they were
all equally secured by the son’s infeftment :

In respect, it was answered for the father’s Creditors who had adjudged, That
they ought to be preferred to such as have done no diligence; because, the
charge in the disposition, being only a restriction upon the son’s right, and
making no real right in favour of the father’s Creditors, but only producing a
personal action against the son, and that he could do no deed in prejudice of
the said burden ; but it leaves the father’s Creditors among themselves, as if
no such burden had been, to be ranked conform to their diligence; and this
will ‘be clear from a parallel instance, viz. the Creditors of the defunct, by the
act of Parliament 1661, have a legal hypothec upon his estate, in preference
to the Creditors of the apparent heir, provided the defunct’s Creditors do dili-
gence within three years; yet, nevertheless, if some of these should adjudge,
and others n6t, the Creditors adjudgers would undoubtedly be preferred, and

‘carry off the estates.

Tue Lorps gave this instruction to the Clerks, that bonds wherein Members
of Parliament are co-obligants, may be registered in common form.
Fol. Dic. v. 2. p. 68. Forbes, MS. p. 72.
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719, Fulp —. The CrebprTors of CoxroN agaz‘im Durr.

A pisposrtioN of lands being granted, with and under the burden of the pay-
ment of all the lawful debts ; it was contended, that this was only a personal
clause, burdening the accepter of the disposition, with payment of the debts, but

ot designed to make 4 real burden upon the lands. _4nswered, Itis not presum-

ed of any disponer, that he intends différent things, when he says, with the
burden of. debts, and with the burden of payment of debts ; it is not disputed,
but the first makes a real burden, and so must the other. TrE Lorps found it
a real.burden. -See AppENDIX. :

‘ ' Fol. Dic. v. 2. p. 66.
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1729: February 18.  GepDEs . against YOUNGER:.

Ix a dispesition by a father to a son, the-question arose, if the father’s debts
were a burden upon the right, so as tc be good against singular successors, or
only a personal-burden upon the disponee and his heirs? In the dispositive
part, the clause was worded thus, “ likeas, by acceptation hereof, the said George
binds and obliges him, and ‘his foresaids, to make payment to my lawful credi-
tors of all my just debts;” and in the procuratory of resignation, *“ and the said
George shall to oblrged to pay to my creditors; my just and lawful debt, &c.”



