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The Comuissaries pneferxed the relict for the ptewsnons of her coamtract of
marriage.

The Crgditors adveca&e to the Lords upon maqu;ty. in as far as the relict was
prefesred upon her contract, which gave her no right of prefea:cncg by law, as
was found by a solemn decisiop in grasentia, Keith contra Keith, in February

683, No1 9 ¢]

¥ ftgwg 4n:wf;~:d, '?i?’hs practique cited is not found amongst the printed de-
gisions, and if it were, it is_yet but a single dec.xsxop not ag.rceabic to former
decisions, and the upiform practice of all the commisatiots in Sgotland; and
particularly in Edinburgh both befors am} since th;at decision, it was found,
goth January 1631, the Creditors of Brown competing, No 4. p. 2428. that
the relict for her conjunct-fee was preferable; the like 8th February 1662,
Grawford eostre The Earl of Murtay, No 63. p. 261 3 and Sth November
1677, Sinelgir eantrq Richardson, No 29. p. 5647.; and it was very reasonable
it shonld be se, because the wife being sub cura mariti, in no condition to act
for herself, it was just the law should pravide for her security. .

It -was replied 3 That in the ease Keith conirg Keith, the Lords had ordained
that point to be debated iz prasentia by the most eminent lawyers, of purpose
$0 mpke 8 fyle, aod gver singe that decision the same rule hath been uniformly

followed ; neither was therg any settled rulg in the contrary formerly ; forin

none of these degisions js the case accurately reasoned, as may be observed by
considering the same, and the law doth otherwise provide for relicts by a terce
of free movsables and the third of their busband’s lands; and generally con-
tracts of marriage contain a clause, that execution Sh?ll pass at the instance of
friends for securing the wife’s provisions, and ther§ is neither law’ nor reason,
nor the example of other nations to support that privilege, and the practice of
the Commissaries must be regulated by the decisions of the Lords.

« Tur Lorps found, that the relict had no preference and remitted the
cause to the Commissaries, with an imstruction to canjoin the relict and the
executors in the office sgqually.” , 7
> : Dalrymple, No 100. p.. 141,
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1714. February 23
The CrepiTors of ALEXANDER EINDsAY agam.rt His Rericr.

THE Creditors and Relict of Alexander Lindsay having moved edicts for ob-
taining themselves cenfirmed executors creditors to the defunct, the Cominis-
saries conjoined the Relict and other Creditors in the office, but with prefer-

‘ence to the Relict for a certain sum for the aliment of herself and famxly, till

“the first term after the defunct’s death.
"The Creditors have raised an advoeation, allaged that there was no gf(-)und
for preferring the aliment of the family to other debts, hecause there is neither
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law nor decision to authorise it, and the Viscount of Stair, enumetating privl.‘
ledged debt, makes no mention of the aliment of the family.

It was answered ; It has been the uniform practice of all Commissaries, and
especially of the Commissaries of Edinburgh who pronounced this interlocu-
tor, to reckon the aliment of the family amongst preferable debts, and there is
great regard to their practice in their own peculiar business; and it is also most
reasonable, because servants’ fees being a preferable debt, their entertainment

in the family till the next term is as necessary and‘ more than their fees 5 for

being otherwise unprovided, they cannot be dismissed betwixt terms, and the
Relict her necessary servants are a part of the family.

It was replied ; There being no law for this preference, the decision of the
Lords is not to be regulated by the practice-of the Commissaries, who univer-
sally gave preference to reliets for all the provisions in their contracts as well as
the aliment of the family ; nevertheless, the Lords, by uniform decisions for
many years past, have found that the relicts have preference, and now art last
the Commissioners conform themselves to that rule, as they ought also in that of
the aliment of the family, whereof the preference had its rise from the privi-
lege they were in use to give to all the provisions in the contract; for by the
same reason that the wife’s liferent was preferable, her entertainment to the
first term’s payment of her jointure was also preferable ; and, ¢ contra, as her -
liferent is not preferable, so neither is the aliment of the family, whereof the -
wife is the head and has the principal direction.

“ Tue Lorps found the aliment of the family had no preférence.”

Fol. Dic. v. 2. p. 176. Darlymple, No 102. p. 143

*. % Forbes reports this case :-

Tre deceased Alexander Lindsay, in his contract of marriage with Janet :
Knox his second wife, provided to her the equal half of his-household plenish.- .
ing which should bappen to pertain to him the time of his decease, without>
the burden of debt, and the other half of the said plenishing to his children
of the first marriage, if he should not otherwise dispose thereof in his lifetime. .
Mr William Forbes moved an edict before the Commissaries of Edinburgh, for -
decerning and confirming him exeeutor gza creditor to the said Alexander.
Lindsay, and several other creditors craved to be decerned in like manner, and
conjoined in the office. The Commissaries admitted Janet. Knox, the Relict, .
to be decerned and confirmed as executrix dative with the other creditors, with _
preference to her for.the half of the household plenishing by virtue of her con- .
tract of marriage, and also for payment of L.2co for. her aliment from her
husband’sdeath, (which happened on the 1st of December 14712), till Whitsunday -
thereafter. Mr Forbes and the other creditors raised advocation of the cause,
upon . grounds of iniquity committed by the Commissaries; 1me, in finding
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the Relict preferable to other creditors as to her aliment ; because de Jure com-
muni, all debts are alike, or brought in conform to theu' diligence, except
where, by statute or established custom, that is awctoritate rerum perpetuo - si-
militer judicatarum in a sovereign court, a special privilege is indulged, and pri-
leges debording from the common rule of law, being always strictly interpret:
ed, are never extended de casu in casum. Now, all debts privileged by law or
custom, are only four, viz. medicaments afforded to the defunct on his death-
bed, his funeral charges, a term’s house mail, and servants’ fees for a year
or-term, as they were fied ; Stair, lib. 3. tit. 8. § 64. 72. lib. 4. tit. 35. § 3.
But there is no vestige of any preference ever given to the aliment of the de-
- funct’s relict and family. Besides, there are special reasons for indulging a pri-
vilege to the other debts aforesaid, none of which can be pleaded in favours of
the aliment. Medicaments on deathbed, and funeral expenses, are necessarily
privileged from the common obligation of humanity ; the one, that the dead
may not be unburied, and the other, that a sick man, who is not in case to do
for himself, may not want the proper remedies for his recovery. House-mails
are preferred upon accouat of the landlord’s hypothec. Servants’ fees for the

current year or term, have a privilege, partly, because, generally speaking, these -
are but asmall matter, and indigent servantsif deprived thereof, would be rendered .

unserviceable, and want present subsistence ; partly for that, if it were otherwise,
servants would desert their masters on their deathbed, and in their extremity when

they stood mostin need. Whereas,a privileged aliment toa relict till the first term af- -
ter her husband’sdeath, can be supported by nereason ;. especially considering, that. .
wives are commonly provided with liberal jointures; as it isin this-case,” where
]anet Knox is provided to a liferent of 15,000 merks. 2ds, The Commissas -
ries committed iniquity, in giving preference to the relict for the half of the -

household plenishing ; because the provision of the household plenishing being
only a destination and a general disposition of .what the husband .should have

undisposed of at the time of his decease,” without so much as an instrument of -
possession and symbolical delivery, that did not divest him of the property ; so
that, notwithstanding thereof, the goods might have been alienated by him, or -
arrested and poinded by his creditors during his life, and remained at his de. .

cease in bonis'¢jus. See the cases of Procurators Fiscal of Edinburgh and St

Andrews, in 1663, voce SuccessioN ; 15th June 1624, Strachan contra Scot, voce »

Process; and 19th June 1711, Liddel contra Davidson, No 253. p. 11588, voce

PresumprioN. The. act of sederunt also brings in all creditors equal in dili- -

gence part passu. .

Answered for Janet Knox ; 1mo, The Commisaries of Edinburgh are in con- -
stant use to give a preference to a relict for her aliment, and the stplus fori con-

sistorialis in matters under their inspection, comes. to be a. rule when backed

with long custom. . And ip the case of a settled custom, we need not. much ep- -
guire into the reason. 2do, Provisions in contracts of. ‘marriage . being onerous, |
and in effect ahenatxons, there was no necessnty of a formal delivery where the -

husband’s possession “was the wife’s ‘possession ; she, at her husband’s death

had the absotute and preferable right to the half of the plenishing free of debt ; ;

’
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No 14. 50 that she comes nqt in as a creditor by the clause, but as proprie,tor Though

js all that the Ad,w\sl@ns noticed by the other creditors lmgqr;
Tue Lorps found the Relict’s alimenting the family till the next term, is not
a pnvxl,eged debt to give hﬁp preferencg in the confirmation of her husband’s
moyeables, jn prejudice of the defunct’s other creditors,
Tuze Lorps delayed to adyise the other point, concemmg the household plen,
ing, till June. {Infra.)
Forbes, MS. p. 29.
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1714 Fune 25. : ,
Mr WiLLiam ForBes, Advocate, for himself, and Administrator in Law for

Janer Forses, his Daughter, against Janer Knox, Relict of Alexander
Lindsay, Merchant in Edinburgh, and his Creditors.

No 15 In the advocation from the Commissaries of Edinburgh, in relation to the
Creditors of Alexander Lindsay, where in a pomt concerning Janet Knox his
relict’s claim, to be decerned and confirmed as executor-dative with the other
creditors, with preference to her ‘for the half of the value of the household
plenishing, by virtue of her contract of marriage, debated supra, 23d February
1414, being this day advised; the Lorps found, that, notwithstanding the
relict-is provided to the half of the insight plenishing, belonging to the hus-
‘band the time of his decease, without the burden of debt; yet the same re-
mained in dominia of the husband, and therefore she can have no preference in
the confirmation of the defunct’s testament for that subject ; reserving to her
action against the heir, in so far as she shall want payment of the value of the
plemshm"‘ provided to her by the creditors their diligence affecting the same.

Forbes, MS. p. 68.

*.* The following is another branch of the same competition, relative to a gra-
. it tuitous bond, whlch was found to aﬂ'ect the moveable estate pari passu
with onerous debts

1714. Fune 23.

Mr WiLLiam Forsgs, as administrater in law to Janet Forbes, his daugh.
ter, having moved an edict before the Commissaries of Edinburgh, for decern-
ing and confirming him executor gua creditor to the deceased Alexander Lind-
say, merchant in Edinburgh, upon a bond for the principal sum of 1000
merks, granted by the defunct to the said Janet Forbes ; it was objected for
the other Creditors; That Mr Forbes cannot compete upon the said bond with
them, because it was a gratuitous deed payable after the granter’s decease, and



