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No 577 paid for, lying in the clerk’s hands, and never signed,. nor taken out. And to
allow~the marking of a decreet by a servant, without any public authority, for
the clerk’s private use and conveniency, to.supply or make up the tenor of a.
formal writ, is a stretch and absurdity to be exploded.

Duplied, It cannot be inferred that the decreet was never extracted from its
not being booked, seeing many decreets at that time were never haoked, por
the warrants carried to the laigh Parliament House, which was not so ordinary
twenty-seven years ago as now ; and yet extracts have been taken out conform-
to such old warrants as are yet in the elerk’s hands. Now wijl any man say,..
that the not booking, or not transmitting these warrants to the low Parliament.
House, should so prejudge one that hath lost his first extract, that he.cannat.
take oyt a second at any time. : '

Tre Lorps found no sufficient probation that there was a decreet extracted;
@d‘__allo_wed parties to be heard in causa.

Fol Dic. v. 2, p. 264, Forbes, p. 22..

SECT. V..
Marriage..
1611, Fuly 5. BaRCLAY ggainst NAPIER.
No 5%8.. ’ _ ) .
Tuxr Lorps sustained a relict’s process upon her contract of marriage, licet
matrimonium nunquam fuerat in facie ecclesie celebratum. . 7
Fol. Dic. v. 2. p. 267. Forbes.
#,% This case is No 329. p: 6115, voce Huspanp anp. WIFE..
1714. February 23.
Mrs JEAN ANDERSON against NINiaN WisHEaRT of Logie.
No 579,

In a procéss at the instance of Mrs Jean Anderson against Wisheart of Logie,
for kenning her to a terce of lands wherein the deceased Captain James Wis-
heart, whom the defender represents as heir, died infeft, upon this ground, that
the pursuer was lawful wife to the Captain ; she having produced a letter writ
by him to the Lady Cartwright, signifying, that he had writ to her without
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waiting upori her, if orler to save his Jeannie’s blush, in trusting her Ladyship
with the secret of theér marriage ; and also a testament writ by him, wherein
e leaves and bequeaths to Mrs Jean Anderson his spouse the sum of L. 200

Stecling ; the Lorps found it relevant to entitle the pursuer to a terce, ‘that the

Jetter and testamnent are holograph, and that-she was held and reputed lawful
wife to-the defiidct, albeit neither the lettér nor testament bore either place or

dm or Witnesses, -
Fal. .D;'c. v. 2. P 267. Forbex, M&p. 30,
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1752. Deceriber t}
PENNYcooK and Grinton agdmst GRINTON arrd GnAm

]orm GRzNTON a tenant, made proposals of mattiage to Alison Pennycook
and obtained her consent. Upon receiving repeated prormises of marriage, she
perxmtted him to have kinowledge of Her body oftéher than onee; by corise-
.quence of Whlch in J uly 1747, she bare a o1, whoth he ‘acknowledged to be

his, and presented to the minister of the pla(:e to be baptized. Aftér this, Johi

Grinton declined to adhere ; upon which, in 1448, Alison Pennyeook commen-
ced 4 suit against him béfore the Commissaries of Edinburgh, setting forth the
facts abdve mentioried, but concluding only for expenses of elild-bed, aliment
to the child, and f{ama,ges., In'this proeess,’ thie courtship, the promises of mar.
rlage, the copulanon, and the procréation of the child, wete referred to John
Grinton’s oath ; and he in effect acknowledged them all, although, at the same
time, he alleged his f)emg in liquor’ wheén' he made the proposals and promises,
A year and a. half havmg elapsed and no further motion made in this pro-
cess, John Grinton, in J‘anuary 1750, inade his proposils to Anne Graite, and
mamed her. But this marriage was prlvafe and without proclamation of banns;
however he brought her immediately home to his house, and lived publicly
with her as his wife. " Another 'year élapsed, and a child was also born of this
- marriage. Durmg all this while, ‘Alfson Pcnnycook although she had oppor-
tunity to know of John Grinton’s second rnamage yet took no step in her pro-
cess ; but, m ]anuary 1751, she raised agamst him a new summons, in her owa
and her son’s hame. This suthmons, setting forth the very same facts as the
former had done, and referring for proof thereof to ‘the oath above mentioned,
contamed the proper conclusions, declaratory of her marriage, and of the légi-

tlmacy of the child ; at the same time, it con’tamed a conclusion of divorce, o

accotnt of the defender’s open adultery with’ Anne Graite. Upen this, Abne

Graite raised a counter-process, deciaratory of thtr marriage. The GCommissaries

found “ the marriage between Jotin Grinton and Alison Pennycook proven, and

dcclared them husband and wife, and James Grinton - their lawful child ; md,
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No.579.

No ;8a.
A promise of
marriage, fol.
lowed by a
copule, makes
a lawful mar.
riage dé pre.

“denti, and the

after marriage
of either of
the parties is
void.



