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€ollifon, beth as to the apprifing and! annualrent ; and There- is an: order ufed
upon Collifon’s right, for redeeming Moor’s apprifing, and a declarator thereupon:
mtented ;. and, therefore, Gerdon of Seatoun, as having right from Moor, hath
now no intereft te.declare Watfon’s firt appnfing to be fatisfied, feeing Moor’s:
title is extint by redemption, which: Wat{on. now craves to be declared.—It was
anfwered for the purfuer, That he hath the firft order, and the firft declarator of
redemption of Watfon's. apprifing, wherein. he hath now infifted ; and Watfon
hath no. intereft, by: his order; againft Moor; to ftop the declarator ufed by. Moor,
but the- firft action of deelarator fhould be firft difcuffed; and:the Lords may. juft-
ly. refufe the- declarator. ufed: upon- Collifon; or Federat’s; order, by way of de-
fence, and referve it by way of action, and in juftice ought: fo todo ; becaufe, if

the declarator oft Moor’s.order be elided; by way. of exception,. by. Collifon’s ar--.

der, then Watfon’s firft apprifing becomes. irredeemable; and.he carries. an eftates
of 30,chalders oft victual for 3000 -merks:: The only remied whereof is: the in-
terruption. of the expiring. of Watfon’s apprifing, by the order ufed by:Maer;.
which:if . it be not: declared; hath ne effe@t; and, for this wicked defign, Watfon:.
hath acquired: Gollifon’s righty that he-may.exclude Moor’s: declarator; but. theugh:
Moor’s.order. be: declared, Collifon’s order: may: alfo: be. declared, whereby, Wat{ons-
as:having: right from Collifon, wall come:in Moor’s: place.

Tur Lorps refufed: to-fuftainm the declarator: off Collifon’s: oeder,. hy .way: of de-.
fance, to:exclude the dealasatos ofi Maox’s: ovder ;: but:. declared: Moor’s: order 3
and found. Watfon, the: firf appufer, countable, after the legal, upen. Mpor's:

ovder:.
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13 Junzr '
Sir-Groroe: InNes.of "Coxtoun; and” Jawes Wismma; his: Aﬂignee; against James:

CHALMERS..

]Amn-s:(ihmnms;hmg: right; by: progrefs; to: an: apprifing. of the lands. of/
Linkwoods, led in-the 1671, there is a declarator of. redemption purfued by Cox.-
toun, and Wiféman; his;aflignee:; and a declarater oft expiration. of. the legal by
the faidi James Ghalmers;. as. having right to the: comprifing, .

It-was: alleged foy. the reverfer, That the compsifing:was. ftill redeemable ;, be-.
caufe, hy. contra&t hetwixt one.of Ghalmers' anthoss - having right to.the.comprif-:
ing, and the tutor of the debtor, in anno 1672, the.comprifing was. declared; re-.
deemahle-for payment of. Goqo merks ; which contrat is narrated in the convey-~
ance to Chalmers..

It was anfwered : The contract contains a fpecial provifion, that the fums fhould?
be. paid at. Whitfunday 1673 ; as alfo, that the faid agreement, nor no claufe-
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therein, fhould any ways invalidate the right to the comprifing, nor hmder the
running.of the legal thereof. _

- 1t was replicd: There was a fecond reftriction by a pofterior contraé't m anne
1685, which did perpetuate the. reverfion; for, by that contrad, the compri-
fing was turned into a wadfet, redeemable for 8coo merks, and a locahty for
payment of the annualrent. !

Wifeman, the comprifer, objected againft the faid qufet s and alleyed, That
the faid contract, 1685, was a perfonal contradt, which was only valid againft
the contractors and their heirs ; but could take no effed againft him, a fingular
fucceflor, in the right. of the compuﬁng, which is now expired, and whereupon .
infeftment has followed.’ , ‘

It was anfwered.: That the firft contra® 1672, did’ reftri® the compriﬁng to

6ooo merks; and albeit that contraét contained the qualities and provifions

above-mentioned 5 yet the pofterior contract 16835, did renounce and extinguifh
thefe qualities, and perpetuate the reverfion ; fo that the comprifing could never
expire, both contracts being within the legal ; for, whatever may be argued as
to the effect of backbonds of truft, in relation to comprifing, that the fame may .
be thought to be ineffectual againft fingular fucceffors, after expiration of the

“Jegal ; yet comprifers, within the legal, may prorogate or perpetuate the rever-

fion. The expiration of the legal being a privilege, provided in favours of cre-
ditors, ‘which can be eftectually renounced ; and an apprifing is a- diligence of-
that nature, that the purchafer thereof ought to know it is extinguifhable by re-

* ceipts, difcharges, compeniations, of all which no veftige is to be found upon

record ; and for that fame reafon, the benefit of the legal may be prorogate or
renounced. 2do, Purchafers bona fide, for a juft and equivalent onerous caufe,
have many favours and privileges indulged to them by law, that they may not
be lofers in what they fairly acquired ; and, therefore, Chalmers’s cafe might be
favourable, if he could allege that he had purchafed the comprifed lands at.an
adequate value, feeing his author in the full poifeﬁion thereof, and the legal ex.
pired. But the fact is quite otherwife ; for the price paid was the very fum of
8ooo merks in the wadfet, and the poﬁ'eﬁion of the haill lands apprifed never at-
tained by his author.
¢ Tue Lorps having confidered the contrac 1672, and the pofterior contraé
¢ in the 16835, wadfettxng a part of the lands, apprifed under reverfion, for the
¢ fum of 8coo merks, and both contrads within the legal, and that the apprifed
¢ lands were not purchafed for an adequate value;’ -they repel the defence, and
¢ fuftain the declarator of redemption.’
' - Dalrymple, No 146, p. 200.



