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1696, Sanuary 9. SMART against DryspALE'S GREDITORS. - I :
RANKEILER reported the competifion between the creditars-adjudgers of, the gﬁ,ﬁgﬁa .

eftte of James Dryldale merchant, againit the other creditors, who elaiméd his | ?;gl(’)ﬂfzt(‘)‘g“h‘;s‘

teheiérts by virtue of a dilpofition from the common debtar, i&};éﬁépg t‘hey'ﬁood’ . créditors; by '

infeft. = Againft this difpofition the adjudgers répeated their. regfons of redudtion, a banBitpt, -

viz. fhat Dryfdsle the gratiter, at that fime was bankrupt, fled to the Abbey, and . could ot -

. . . . oo 2 YT defend againft

on death-bed; at which time a debtor is under an . utter-incapacity to Convey  agjudgers,

ary part of his eftate, of rank his créditors, but cught to be left open to diligence, ~

as creditors fhadl afléd it.—Answered, The law only forbids in fuch cafés fraud-

ful Aliendtions, wheieby ore créditor by an’ unlawful grafification is preferred to

afiothet | Bt Here is no mafider of fraud, buf a very ﬁalagﬁ_(fgﬁgﬁ?gf thé debtor,

it difponing Ris wholé éftate in favour of his haill créditors, fo_ there are none

pofthoned oy defraided, but all Brovght in pari passu; whereby they had.a .

clfé;zir"'lf)(‘éﬁ'e‘ﬁ‘t‘,"'_tﬁgi)c‘\it“ pi-éifeﬁ'tiéd"tﬁeyif deputfing large ei_(lpéh&:% in leading adjhdi»_

catidtts and accummtititiog othier diligences.—Replied, We dte. not here to confider .

a fifuings' equttity #tieduced ariiong the créditors, but the precile ground in law ,

is, that no deed of a banKrupf's postquar cessit firo and hasﬁe&a\m}i creditors are

irf Cu¥vi B againlt biti, can fubfNt; but he muft leave his eftate to be-af- .

fedted by diligence, aiid creditors fhould ot rely on fuch yoluntary rights ; and

if they do; ieglediny any farthér diligenice, and fufferidg others to_anticipate -

therty, §ibi mpiitert ; which as often been decided, Creditors of Tarpesfie, No g .

p. 488 ; 2ot Tade 1678%, and 14th November 1670 %; and lately in the-cafe

of Ldtigtor™s Ciéditois, No 146. p. 1054.5 Where thé Lords made a difference:;

between one infolvent atid a Bankrupt. - In the 1 it ‘cafe, though the debts ex-

ceed tli¢ eftite, yet'if diligences be not af leaft inchoate againft hiny, he may va-

lidly* difponé ; but in’ the latter cale of a Tiotopr bankrupt under. diligence, he .

may, fiot.——TAE LoRDS found’ D?yfdaleu being a notour bankrupt, the time, of -,

his grantitig this diffofition, (fhough it was in favour.of his hail .creditors) the ;

famie was null ini law, being now quarrelled by the adjudgers; and conld not de- ;

fend againft’ theri. . o L '

el v.),:‘.' . S S o P - - ¢
Fol. Dic’ ». 3. p. 84, Fouritainball, v. 1. p. 6o

csed anidkddTdlO wih daaw . R B -

The Creprrors:of Tibmas CALDERWIOY Aalrst Bbr1iwick 6 CRUICKSTON,

TroMAS CAmewoona little- befére’ his deathy. difpories to his fhoufe feveral »
furhs,- which is declared-to-be:fof the fecurity and:better paymeént of - her liferent - A 0~f23§-f
annyity, provided to her in'her contract-of midrriage’ in the firft pldee ; and fore pof:sr his et
payment of his juft and:lawful debts in- the next place. Borthwick'of Cruleles fecls ‘f‘(’):’i;ay
fton. after Thomas's deceafe,-purfued- the” reli® upon the: paffive titles; and -he'- ment of her
I N 3 N " _ ., annuity, and
\ 72 : K of his debts:

* The cafes alluded to are, No 15. p. 889. and No 16. p. 8g0.,
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is preferred in the firit place by virtue of her faid difpofition, but declared ac-
countable to Cruickfton for the refidue of the fubject. After this interlocutor,
(upon which nothing was extracted) the other creditors applied, and
Alleged, 1mo, That Cruickfton and they were upon an equal footing as to the

condition of their debts, all of them being only perfonal creditors to the defunct.
ado, There was as yet no legal diligence founded on, on either fide. :

- Answered for Cruickfton, That he having raifed the firft procefs, is preferable

" to all the reft.

Replied for the creditors, That the raifing of the firft procefs, never was in any
fuch competition, found to be a ground of preference ; for fuppofing the creditors
interefts had not been produced till Cruickfton had extracted a decreet, and a
niultiple-poinding had brought all the reft into the field, even in that cafe Cruick-
fton could not have been preferred to the other creditors, who were not obliged
to have compeared in his deereet ; much lefs therefore can he be preferred, when
the matter ftands yet only on the footing of an interlocutor. 2dos, Since the re-
li&’s difpofition is in general, in favour of the defunét’s creditors, they muft
therefore be all preferred pari passu, and the relict decerned to denude in favour
of them all pro rata, and effeiring to their refpective debts.

Duplied for Cruickfton, That he having purfued the reli® to denude in his fa-
vour, and having obtained interlocutor, ordaining her to denude, the fame ought
to be confidered as a ftep of diligence on his fide, which ought to afford him pre-
ference ; and that he was in pari casu as if the relict had been confirmed execu-
trizsto her hufband, and that he had firft cited her as executrix after {ix manths.
from the defun&’s deceafe ; whereupon he would have been preferable to the o-
ther creditors, who had been more remifs in their diligence.

Triplied for the Creditors, 1mo, That Cruickfton’s action was not a procefs a-
gainft the reli to denude, but a common ation on the paflive titles againft her,
as reprefenting her hufband ; for though fhe was ordained to denude in his fa-
vour, yet that was not in confequence of any conclufion in his fummons, he ha-
ving fimply purfued her for payment of his debt; fo that the order to denude,
was not the effe@ of any diligence at his inftance. . 2ds, By the difpofition all
the creditors have a jus quasitum to the fubjedt, and the relit burdened with the -
payment of their debts, as far as the effects would go, with a bare preference to
herfelf for her liferent ; therefore no crediter can obtain any fpecial advantage to
the prejudice of the reft. And as to the ordinance to denude in. Crickfton’s-fa. -
vour, that interlocutor muft neceffarily be underftood fo, as- the reli& fhould de-
nude in his favour, in proportion to his debt. 3tio, Where the eftablifhed forms
of diligence, known in law, are neglected, law makes no diftinétion, but brings
in-all creditors.pari passu. Now an altion. of conftitution againft a reprefentative,
isno flep of diligence, it only tending. to conftitute the debt, but produces no
jus in re. 4o, Cruickfton’s cafe differs from a creditor purfuing an executor with-
in fix months';. for that is-introduced: by fpecial ftatute in-the cafe where there is -
a confirmation, and cannot be extended beyaond. the cafe fpecially contained in
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the ftatute.

defun@, and not upon a confirmation.

‘TuE Lorps found Cruickfton preferable for his expences, as the Ordinary: fhould. “
modify the fame, .to be paid out of the firft and readieft of. the fubjed, and: found

the whole creditors come in pari passu. see Pkocnss

Clcrk szmn
Bruce, No 134 p 176

See COMPETITION.

For the Creditors, Hay.. Al ijm.

1724, Fuly 3.

Mr ALEXANDER SUTHERLAND; and Others, Arrefters, agam.rt The other CREDE<-

TORS of Mr Davip WATSON

Mr WaTsoN havmg fold his office in the Bill-Chamber to M Robertfon, upon
the 27th of Auguft 1723, he toék a bond for-the price thereof payable to his :
creditors, ¢ -according to the- refpe&we {ums due to themt; 'as in a:former dnfpoﬁ..
¢ tion'of lus effe@ts, 2d May 1423, or-as they thould be-ranked. by the Lords of
¢ Seffion.
¢ cept of the funds eonveyedto -them- by the - firft - difpefition; and :what fhould *
¢ accrue to-them by the bond, in-full- ofall their débts ;' and alfo with this pro-

-~

-

Wat{an, or thould decline or negleét to- tef’afy“m writing to Mt Robertfon" or,
Mr: ‘Whatfon; their agreemg to the- above-merrtroned condition betwixt and
¢ Candlemas then next, fach creditor theuld lofe-his fhare of the fum contained’
¢ in the bond; and.which fhould. accrefce to the. credlrors agreemg to . the condl-
¢ tion. : -

The: dxfpoﬁtxon -to -which -this bcmd reﬁzrxed was to-all his credltors “therein-
named; of his whole eftate heritable end moveable ‘and of- the half of the dues
of the faid office; referving the other half for-the fubfiffence of himfelf and. fa--

-

mily ; but the difpofition:was-alfo clogged- with:a prowiss, - That if any creditors-
¢ did.diligence by arreftment and adjudication or ‘otherwife, (without the confent

« of the-other creditors,. or major part of them) then the creditors fo doing dili=
¢ genee {hould forfeit their right in the {ubjet. dxfponed and the {fame fhould ac--
« crefce. to the ‘other.concurring creditors.”” .
Within {ixty.days of the date of thefe deeds, Mt Watfon became notour bank-

rupt: in-the terms of the a@ 1696 ;.and Mr Sutherland and- others of. the credi--

tors did .not accept of thefe conveyances, but arrefted the: price of the office in
Mr Robertfon’s hand, and. they craved to be. prefetred thereto as the firft ar.
refters..

It was argued for the other credxtors, That:Mr Watfon having -taken:the bond -

in queftion, payable. dire@ly to his creditors, equally among them, it was the.
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And it is abfurd fo fa-y‘i,r that becaufe he was the firft moverof-an”
action againg the relict for conftituting his debt, he.ought to be preferred to the -
other creditors, feeing her right is founded upm a voluntary conveyance of the.

- And the bond contained'a provifion; 'THat. ¢ the creditors fhould 'ac--

vion, That if any of the creditors {fhould: ufe dxhgence for mczarceratmg Mi-

No‘ 230..
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