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I226 :BANKRUPT.

‘DIVISION V.

iiDéc'iﬁo-ns upon the claufe of the A& of 1696, declaring
Heritable Bonds, &c. to be held as granted of the dates
~.of the Safines taken upon them,

1715. February-17. ‘MeNziEs against MENZIES,

I~ the caufe, No 96. p.-g81. the creditors having further infifted to reduce
certain fecurities granted by Mr John Menzies for his good-daughter’s provi-
fion, upon the act 1696, which declares all real rights to be reckoned as
granted from the date of the infeftments, and not from the date of the deed,
whereupon the infeftments is to follow, when .the granter js under the quali-
fications mentioned in that at: They alleged, That though the date of the
fafine -be not within the 6o days of the difponer’s being bankrupt, in the terms
of that ftatute, yet the regiftration of the -infeftment is within the 6o days,
and this being the deed that ‘makes the fame public, .and renders it effec.
tual, muft be the meaning of the ac, when it fpeaks of the date of the fafine ; for
thus a pofterior infeftment firft regiftrate, will .be preferable to a prior inféeftment

‘thereafter.regiftrate.

_Answered for the defenders, That the.ac 1696, being introduced prater juris
communis regulas, and having a retrofpect to all deeds done within 6o »days before
the-breaking ; and a further prefumption that deeds, whereupon infeftment may
follow, are of the date of the infeftments to be taken thereupon, therefore the
words of the law are moft ftric¢tly to be followed, Now the fiatute fpeaks nothing
of the date of the regiftration, but of the fafine only ; and the regiftration is a dif-
tinct act from the taking of the fafine, and therefore would have been noticed by
the act, had the legiflature intended to have made the prefumption draw down fo
far: Ang then parties would have been put upon their guard to- regiftrate theiy
{afines, {o'foon as they were taken: But the law, that allows 6o days, ftanding in

foree, it was optional to the lady to regiftrate any time within that fpace.

Replied tor the purfuers, That whatever be the words of the law, yet judges
muft {o interpret them, as that they be not rendered elufory and ineffectual, for
the ends propofed: And the fraud here. being fo palpable, and the regiftration
delayed to the very laft of the 60 days, res ipsa loquipyr, that s tyrpe licrum est
extorquendum. : ‘ - :
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Tue Lorps found, That, in the €afe of the wife, the 6o days relating to deeds
-made by a bankrupt, eommence from the date of the fafine, and noet from the
date of regiftration : Angd therefore repelled the reafons of reduction,

Aﬁ. Gray & Rob;rt Dundas. Al Gm&a@ & M Leod, V lﬁhﬂh Szr 34!@4; jwk’#
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* ¥ Dalrymple obferves the fame cafe :

-

TrE purfuer further infifted (See No 96‘ p- 98: ) for reduc;ng the ‘infefiments
grant&d by Mr John Menzies, the bankrupt, for fecuring the faid liferent- -provi-
flon, in refpe& that he fléd, and was under the other quahﬁcatxons mentioned ip
‘the a& of Parliament 1696, within 6o days of the regiftration of the fafine.

It was answered : The sth a& of Parliament 1696 reckons the 60 days not
from the date of regifhation of fafines granted by bankrupts but from the date

«of the fafines, and there intggvened much more than 60 days bethxt the taklng'

Qf the faﬁnes and the grantex s withdrawing.
Tt was replied : The 5th adt 1696, does indeed reckan the 6o days only from
‘the date of the fafine ; but the 18th a& of the fame Parliament founds the pur-

{uer’s reafon of redudtion, in as far as it is thereby ftatute and declared, that no’

fafine, or other wuit or diligence appointed to be regiftrate, fhall be of any farce
-or effe@ againft any but the granters, and their helrs, until it be duly booked and
“ipfert in the regifter ; fo that, as by the, ﬁormer aét the date was made the terminys
a qyp, by the laft adt the 6o days run from the regiftration, for a very good reafon

-exprefled in the narrative, viz. That unlefs fafines and other writs be booked and -

infert in the regifters, the lieges cannot be gertiorate thereof ; which is the great
ufe and defign of regiftration. Tbe takxng of fafine is as latem; as the lebIcrxblng
-of bends er dipofitions ; and therefore 1t was very well provided, that the Pubh-
cation of them, by inferting them in the régifter, fhould only be refpected.
It was dzgplzfd That the a& 18. was not defigned fpr any extenfion of the 3@
5. Copgerning notour bankrupts, but only for ranking of infeftments and other
diligences requiring rtegiftration ; for the adt of bankmpt havmg exteude,d the
“effect of infolvency to 6o days preceding the date of the fafine in fayour of cre-
ditors, which is a period beyon,d what wags eyer known in pur law, or any other
nation, might prove a fnare to crgdltors or others not knowmg, ot in a condition to
know, the ftate of an infolvent perfon s a,ffarrs and it is fpecnaﬂy to be obferved in
this cafe, that the defender was i gptima ﬁde tq accept a right for fecuring of her
onerous liferent, and was no manner of way partticipant of the fraud alleged upon,
-by keeping the irfeftments latent for §8 days betwixt the-date and regiftration.
"FrE Lorps found, ‘ That the 60 days were only to be computed from the date
¢ of the fafine, in fo far as concerns the lady’s liferent-provifion, whg Was noways
+ partaker of the alleged fraud.”
Fol. Dic. v. 3. p. 86, Dalrymple, No 137. p. 190
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