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tenant may. be pursued to léave the houses of his. matling as geod as when he

mtbred
Fal. Dic. v. 1. p 376. Haddingson, MS. No 1826,.

1639: March 2ov - L. ArrLeck against MaThIz..

In a removing, the receipt of an herezeld fromthe eldest son of the father,
who was literentaller of the land; is sufficient to save the payer from removing.
from that land'for a year after the rentaller’s decease.. ftém, a promise not to
remove, made by the pursuer, may be proven by w1tnesscs to save the person
to whom the promxse is made from removing,. for the space of a year only after
the promisg ; and if it: be proponed for longer space, it must be therewith al-
leged, that the: ‘promise was. thien:accepted, and must only be proven :cnpto, or.
by the cath. of the maker of the promise. See Proor.

Fol. Dic. v. 1. p 377. Durie, p. 439.-

vy15,  Fune23.-

GAIHARINE SwsoN,. and: Davip Kertie her Son, qgaingt HaLLIDAY: of  Tillibolf..

and Others.

A DECLARATOR' Beihg raised at the instance of the said Pavid Keltie; Tilli‘boﬁ's
feuer, against hbis superior, who had- exacted: both at his father’s and his own
entry a triple of the fen.duty, whereas, by his charter, he-is.only Kable to pay
a double przmo anno introitus, and had alse taken away a cow and a mare upon
the pursuer’s father’s decease by way of herezeld ; and concluding restitution of
the two years feu-duty indebite paid ; as also restitution and violent profits for

the cow and mare; ‘as in-a common spuilzie ; concluding also a declarator of his:

freedom from these in time coming ;.
© As to-the point of right, answered for the defender That a feu-duty being

tmly a taxing of'the service during the time. that the fee is full, as when the fee
falls in the superior’s hands by the death of the vassal in feudis rectis, the vassal
must either pay a full year’s rent, or whatever is taxed by the original charter;
so in feu holding, the obligement to double the feu farm is Rothing but a taxing
the relief to a double feu- duty, and is quite different from the annual presta-
tion. Therefore, as in other holdings, the vassals are bound to pay the relief
- beside the ordinary prestations, so in feu holdmgs, by and attour the current

feu-duty, the vassal ought to pay the sum to which his relief is taxed, which

does not respect the annual prestation, which is due ex natura feuds.
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. Replied:for the pursuer; That ‘there can be nothing with mors:iclearmess ex-
prest than commonly the reddendo of these charters is, viz. duplicands feudifir-
mam ; -which, according to the defender’s way of anguing, would be ¢riplicando.
But it is plain, from the general custom of the country, and from the words of
such charters, that one year’s duty is payable as the current prestation, and an-
other as the laudemium or relief ; which is also consonant to the common feudal
customs ; besides that, the Crown (whose practice in such cases ought to be a
rule and standard for all subaltern superiors) never exacts more from feu vassals
but the double. . »

Duplied for the defender; That though the Sovereign ex gratia gives abate-
ment of one year, (which is no rule for others) yet the capiendo securitatem is
always for three years. o

As to the herezeld, answered for the defender ; 1m0, That-a feu—chatter"being
a mixed right, having something in it of the nature of vassallage, and something
in it of the nature of tenantry, the vassal considered as the superior’s tenant
may be liable to the prestations of . tenants. 2do, ‘The defender’s charter not
being granted cum berexeldis, he as vassal, not being thus excemed from that
burden, may be liable, as all are who die upon a master’s ground.

Replicd for the pursuer ; 1mo, That it is the first time it was ever pleaded

~that a vassal was liable in the herezeld 5 and it -is redargued not only by the

reddendo of the charter, (which is certainly the rule as to the vassal's presta.
tions), but by the uniform custom of the nation. 2do, Though the defender’s
charter be not grantéd cum herezeldis, yet that imports no' more “but that he
shall not have right to exact the herezeld from his own tenants, which other.
wise he could do if that clause were. Inserted in -his charter; but the want of
that clause can never import that he is liable in the herezeld, since, by the
nature of his feudal contract, he is exempt from all burdens whatsoever, except
either such as are expressly contained in his reddendo, or are the naturalia of his

-fee, whereof the herezeld is none,

As to the secand thing libelled, viz. Restitution, answered for . the. defender,
Chat whatever may be said as to the point of right, yet he cannot be Lable to
repeat what is already paid, because payment was made by way ofyt;:ansaction.‘;
~wherein guid pro quo was given by the .defender, viz. his granting precept of
clare, and so saving the pursuer the trouble of serving, retouring, charging the
superior, &c.

.Replied for the pursuer ; That the said payment being made ignorantly, repe-
tition is undoubtedly competent ; besides, that there could be no proper tran-
saction here, since the superior, in receiving his vassal, did nothing but what by
Jaw he might have been compelled to.

As to the restitution of  the herezeld, violent .profits, &c. answered for the
defender, 1mo, That his infeftment cum berexeldis is sufficient to excuse a spuil-
7ie 3 2do, That masters in that part of the country, particularly the defender,
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have been in constant use of exacting an herezeld, nor has ever such exaction ~ No 8.
been quarrelled to this day.
Replied for the pursuer ; 1mo, That such a clause in the defender’s charter
can never afford him any title to exact a herezeld from a vassal, whose reddendo
is his sole rule. 2do, The constant use of such an oppression rather loads than
excuses the defender.
Tuz Lorps found Tillibole liable in repetition ; to which their Lordship ad-
hered, after a reclaiming bill, without answers.

Act. Abercrombie. . Alt. Falconery sen. . Clerk, Gibson.
Fol. Dic. v. 1. p. 353. Bruce,v. 1. No 105. p. 129. .
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1733. fuly. FrrcusoN of Auchinblane ggainst M*ANprLisH. | N

’ 0 Q.
Herezerp regulated by custom, and due only by the tenant’s’ heir where -

such is the use of the bareny. See AppeNDIX.

Fol. Dic. v. 1. p. 3%6.

See Proor, Laws, Customs, $c. .
Ve

See APPENDIX,

Vor. X111 30N



