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J Tames ANDERSON against S1r Joun Demester of thlcve-r, and DUDGEON >
- N Imrerkcxthmg

Sk JouN being elected cammissioner for representmg th&t bm’gh of Inver-
keithing in the Parliament 1681, to capacitate him for that office, one Ander-
son, a burgess, dispomes te hin) a tenement of land, whereon Sir John is mfeﬁ:
but Anderson continues in the possession all the days of his lifetime. His rehct
after his death, marries one called Dudgeon, and they enter into a transaction
with Sir John Dempster, whereby, for L. 100 Scots, he dispones the tenement
over to them. Upon this, Anderson’s heir raises a declarator and reduction,
that the right given to Sir John was in trust to the partiealar end and eﬁ’ect
above-mentioned, and therefore craves the right made by Sir John to Dudgeon
to be reduced, and fall in consequence. And the Lorbs having ordained Sic

~ John ta be examined upon the onerous cause of his disposition, he very ingenu-
~ ously depones, that he paid nothing for it, but got it on the consideration fore-
~ said, to put him in a condition to be their Parliament man, and that no back-
bond -nor"declaration of trust was required of him ; and ‘it bcmg argued, That
his transmlssmn and conveyance to Dudgeon must fall in consequence, the

Lorps found, That Dudgeon havmg acquired it by an onerous title, équivalent

to the value of the -house, the trust in Sir John’s person could not affect his

right, it not being a vitium reale, and that Sir John his cedent and guthor’s oath

. could not prejudge him, unless it could be quahﬁed that Dudgeon was conscius
| Sfraudis, or knew of the trust ; but they inclined to think Sir John would be li-

able, both in respect of his own acknowledgment that the dnspomtxon was glven-‘
him on the account foresaid, and that nzemo prasumitur donare vel suum perdere ; -

and the natura negotii seemed plain that a gift was not here designed, especnaily
being retenta possessione by the disponer all his leetxme  but the summons be-
7 ing rather a reduction of Dudgeon’s’ right than a dcclarator of trust, they as-

soilzied Dudgeon from the reduction; ; but allowed Sir John to be further heard

as to any personal conclusion of trust or damagc against him"for contravening

the said trust. :
Fol. Dic. v. 2. 7+ 65. Faunmifzﬁall, ~=v,2. 2. 159.

1715, Faly 14. Brus of Finmouth against ForEs of Ballogie.

Sir Davip Troirs having acquired the lands of Wester-Lochgellie from Wil.

liam Malcolm ; he, without being infeft, assigns the same to Sir Robert Forbes,

* who granted backbond, acknowledging he had paid no price, but that the

~ right was granted to him, in order that he might sell the lands for rehevmg

himself of what debts he had paid for Sir David, or should thereafter pay ; and
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therefore obliged himself, that being so relieved, he should be accountable, and

-apply the balance to Sir David, his heirs, &c. And the backbond bears also,

That Sir Robert should sell with consent of Sir David or William Thoirs, his
nephew. David Brugh bemg creditor to Sir David, constituted the same by
a decreet against his her, and thereupon adjudged the lands and the foresaid '
backbond ; Sit Robert made over his right to Mr Henry Scrimzour, who ob-
tained himself infeft, and there being a part of the price yet in his hands, there
falls out a competition about it, betwixt Brugh as creditor to Sir David, and
Ballogie as creditor to Sir Robert, who as such, had arrested in Mr Scrimzour’s
hands.

- And it was alleged for Ballog1e That in a former debate betwixt Mr Henry
Scrimzour and David Brugh, wherein David had alleged the backbond grant-
ed by Sir Robert to Sir' David did intrinsically affect Sir Robert’s right, that
Mr Scrimzour could not acquire any right but with the burden of his author’s

* backbond ; yet the LorDs preferred Mr Scrimzour ; and therefore Sir Robert’s
~ereditor arresting in Mr Scrimzour’s hands is preferable for the price due ta

Sir Robert, which could not be affected by his backbond, but Sir David’s Cre-
ditors must insist for implement thereof against Sir Robert as accords.
_Answered for David Brugh, That though Mr Scrimzour was preferred, yet
there was not the same reason for preferring Sir Robert’s creditor; for the rea-
son of. Mr Scrimzour’s preference was, his being purchaser &ona fide from Sir
Robert, and had compleated his right by charter, &c. so that the backbond
eould not affect him ; but Sir Robert’s creditor, who had- only arrested the sub-
ject, can never be in better case than himself, who by his backbond, was to ap-
ply the superplus to Sir David, The reason'is, that it is hard to tie purchasers.
who\ pay an adequate price, by backbonds that may be latent; but arresters
and adjudgers only affect the subject as their debtor has it in his person, with its
qualities ; and therefore can never be in a better case than he himself. And
this was so decided, s5th February 1678, Mackenzie contra Watson and Stu-
art, No 24. p. 10188. which was indeed a case of bonds for debt; but the reason
of the decision hold likewise here. But there was a decision in terminis, 224
December 1680, Prinee contra Pallat, No 39. p. 4932. which was under the
Lords’ consideration, when very lately they decided in the same manner, viz.
18th Januafy and 4th February 1715, Simson’s Creditors contra Maxwell No
4C. P- 4934-
Replied for Ballogle That this was not a backbond of trust, but an obhge-
ment upon Sir Robert to pay the superplus price, just as if Sir Robert had

given a bond to Sir David for the price.

Duplied for Brugh, That the backbond is granted of the date of the disposi-
tion, and Sir Robert bound to sell the lands, and apply the superplus to Sir
David; now he.does sell to Mr Scrimzour, and lying under an obligation to
make the price furthcoming to Sir David, it is impessible Sir Rebert’s Creditors
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could affect thls price to Sir David’s prejudice; for whatever obJectxon meets’

Sir Robert, must meet his creditors’ arresters.

The LORDS found, That Sir Robert Forbes was trustee to Sir David Thoirs
by his backbond, in so far as concerned [the superplus price of the lands dis-
poned, over and above the ‘payment and relief of debts and engagements,
wherein Sir Robert was concerned with Sir David, ,and therefore found Fin-<-
mouth ought to be preferred to Ballogie, as arrester. )

‘ ) Clcrk,\ Mackenxie.
‘ Fol. Dic. v, 2. p. 65. Bruce, v. 1. No 118. p. 148.

1715, Fuly 20. :
M‘CUBBINS, Heirs-Portioners ' to Davip M¢CupBIN, Youngcr of Knockdohan .

 against MARGARET FER(:USON.

- ApaM of Glcntlg granted an heritable bond of 1600 merks to the said David-
“M¢‘Cubbin, and granted other bonds to Fergus M‘Cubbin, his father, and both’
father and son asmgned their bonds:to. William Balrd (who was likewise a-cre-
ditor to Glentig) to the effect that he might lead an ad_]udlcatlon for-all 5 and
Baird granted a backbond of trust, and accordmgly an adjudication was-led.
Margaret Ferguson obtams a.bond of 1200 merks from the saidWilliam
Baird ; and, of the same date for the more sure payment of the-said sum, he '
assigns and transfers the- said heritable bond of 16co merks, to which he had *
right by-assignation from David M‘Cubbin ; and Margaret Ferguson obtains -
herself infeft,; as having right by progress:to. the prccept of :sasine contained in*
the said:heritable bond:
In a.competition of the Creditors of Gléntxg, thc heirs- pOl’thﬂCl‘S of Davxd2
M:+:Cubbin ¢raved preferenCe for the annualrentof the said 1600 merks; be- -
~ cause, albeit’ Marganet Ferguson had obtained herself infeft as assignee to the -
precept of sasine, yet William® Baird, the' granter of. the assignation, was -

~ atrustee, and his right-affected ‘with a backbond, which could not be prejudg- -

ed by his assignation to Margaret Ferguson ; because, when ‘the backbond was
granted, no infeftment had- followed on the heritable bond ; and ‘backbonds
- qualify all persenal rights, as- apprisings within -the ‘legal, even though infeft-
ment had followed ; and infeftments of annualrent - may be plcaded to be: also,‘
so qualified, but much tnore so whilé they 1emain personal rights.
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It'was answered for Margaret Ferguson, That she ought to be preferred, be- =

cause the heritable bond ‘was only rcndcrcd a real right by her obtaming in<-
feftment upon the precept; and a backbond was never found to qualify an in- -
fefiment of annualrent.” And there is no parallel betwixt dn apprising and an >
annualrent ; because an apprising is a diligence-for obtaining payment ; and+



