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- At advifing,. the quality relating to -the, terms and condition of the bargain,
was forind td be: intrinfic ; birt the pusfuer baviog repéatod a.declarator of banka’
rupt upom thegth adt; Parliament 1696, * Tue Lorps fuftained the declaratory .

The defenders reclaimed by a bill, reprefenting, that the faid-aQ 1696 did.in--
deed annul voluntary difpofitions; aflignations, and other deeds made and granted -
by bankrupts at or after their becoming bankrupt, or 6o days before;. in faveur
of creditors, cither for -fatisfaction or: fecurity.in. preference tq other creditars,
but that act did not concern the defender’s cafe,: whe had recejved gogds or mer-
chandice de manu in manam in the way of .commerce ; and- that the ‘word. deed,
inithe 8t of Parlinment, was only.to e underftood of writings, in the common
meaning and acceptatian of the.words; otheswife the words-of the ad of  Parlia-.
ment 'would not. be -gongruous, which beass-difpofitions, afbignations, -or ather-
deeds made and granted, -which words, deeds made and-grented; cahy only be in-
tcrprelzed;writim.f aarosS T sl i L Sl e ST

1t iwas anmeered : Glafes in an_act:of: Parliament:are to be intespreted accord-
ingtq the'reafon and meaning thereof,. and -not- captionfly by the words: The
reafon;isgithat. frauds .are Al ifrequent, potwithfanding: af forsacr. laws pgaiott
frausifoliakiendtions ;- and thetefore thete ig by that law very.great exténfionmade ;
and farmes Jaiws, efpscially the a of Parliament 5627, expiefed; all shenations
againf} the fame to be hull; -and-albeit deedr: be: frequently. ynsderfiood "off serss,:
yet alienation of moveables and merchandice, by delivering de mignu in manum,,
are alfo deeds of the bankpupt, and falling -under the reafon of the law ; for in
this cafe the comman debtor in meditapione fuga difpoles of mexchandice 19 great
value, for fatifying. fuch creditors. s he favoyred, to. the manifeft defraud of o-
thers; -and in the. preceeding: act, regulating deeds on 'death-hed; there is no
quelion that alienation of heinthip, as jewels, or other valuable moveables on
death-bed, are regulated by that ad, though no writ e interpofed. ..

« Tue Lorps adhered-to their formery interlocutor,”. o0 .0 .- . o oo

- Fol. Dic. v. 1. p. 83" Dalrymple, No 132. p. 184 .
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1717. January 1. BrucH of Tinmouth against ALExaNDER GrAY.

S Davip Troms having difponed {ome - lands indeith:in truft te Six Robert.
Forbes ; -and le, with confent of 8ir David, -baving fold to"Alexander Gray part
of the fdid lands, 'Mr Burgh, .one of iSir :David’s creditors, denaunces and regif~
trates him at the bori ; and after his deceafe in the Abbey, conftitutes.the debt
againt his heigs, and thersupon leads adjudication of thefaid lands, and of Sir
Robert’s bagk-bond, and charges the fuperior: But; comidg to tofift fer mails and
duties, Gray compears, and eraves preférefice wponydis faidl difpofition, which was-
cranted, after, Brugh's diligesse. by horning ;_but,nprior to,his -adjudictipn ; - the.
quettion -wes, Whether a volyntary difpofition for ¢ price paid, and not an-aa-,
terior debt, fell under the afts; 1621 and. £696 2 R .
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/Tt was alleged for David Burgh, 1sio, As to the a®t 1621, that that law, in the
latter claufe thereof founded on; feemed to have a particular regard to the diligence -
of creditors, -deeming all alienations made in prejudice thereof frandulent; with- -
out diftincion ; and therefore Teducible only to the extent of the debts, for which
the creditor’s prior diligence was deduced ; and that there was a great difference
bétwixt that claufe and the former one of ‘the fame ;. for by the former,’ deeds
ate only to be reduced, where the fraud of the receiver concurs ; whereas, in the
latter, all deeds, without diftinction, -are declared reducible upon the ﬁng]e"
ground of their being prejudicial to prior lawful diligence. '

2do, Though the firft claufe of that law ‘provides in favour of buna  fide pur-’
chafers from the interpofed. perfon ‘yet, in the latter claufe, no fuch: provifion is
repeated ; -and ‘therefore COnveyances made by dyvorsin prejudice of creditors,
are affectable with the - dyvors -debts, though pafling  bona fide through ‘many.
hands; which is the opinion of Sir George Mackenzie in his treatife on' 'the faid -
claufe : But this claufe, fays he, annuls' not ‘thefe deeds upon any perfonal ‘ac-
count, but becaufe they are contrary to diligence done by a lawful, creditor ;. be-.
fides, that if a purchafer dona fide from a co-creditor, preferred eontrary to the:
meaning of ‘the ad, - thould be burdened with: the prior ‘diligence of another cre-.
ditor ; it were ridiculous to fuppofe, that a. purchafer from the dyvor himfelf, fhould
not be liable to the prior- diligence of a credltor, merely: becaufe, that purchafen
was not-a creditor. :

3tio, Though it is true that the law, in thls cIaufe had more- partlcularly in its:
view, alienations made in favours of co-creditors, as being the mioft common cafe ;.
yet it has left the difpofitive words general and comprehenfive touching ¢ al¥
rights made to any perfon,” which are the very words made ufe of ; ‘and the fraud:
would be much greater if the dyvor were allowed to fell lands in. préjudiee of”
creditors diligence, than if he were allowed only to prefer one creditor to another ;-
fince, in the laft cafe, the extinguifhing one creditor’s debt would leave the re-.
maining fubje& affeCtable by others..

Answered for Gray, 1mo, That the a@ 1621 p]amly concerned either gratuitous
deeds in favour of conjunét perfons, or rights granted in fecurity or payment of.
prior creditors, in prejudice of the inchoate diligenee of competing co.creditors ;.
but there is nothing in that law which precludes purchafing for a price paid, even
from debtors under dxhgemce by horning, which the purchafer is not concerned
to notice or enquire after. 2do, The law is thus clearly explained by Lord Stair,
Inft. ut. Repar. § 15. when {peaking of the laft claufe of the at 1621 : Neither,
fays he, will this claufe of the ftatute annul difpofitions made to buyers for a juft
price paid, where the price was not an‘anterior debt due to the buyer; and fo alfo-
was exprefsly decided, Nielfon againft Rofs, No 134. p. 1043.; and alfo infer-
red from'the decifion; Bathgate againft Bowden, No r14o0.. P- 1049. where the
interlucutor is, Fhe Lords found the reafon of reduction relevant, that after hotn-
ing ufed by Bathgate againft the common debtor, the- difpofition was made by
him to Bowden, not for a price paid by way of commerce, but for fatisfying a
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priot debt due to Bowden ; ergo,.if it had ‘been for 2 price paid by way of .com-
merce, it would not have heen. reduced. ; neither, ‘in the prefent cafe, does the
horning:ufed {ignify any thing ; that being no proper diligence to interrupt dif-

pofal by fale, which only can be done by inhibition. Lastly, As the above de--

cifions are in terminis, fo has it never as yet been otherways found. :

Replied for Brugh : That the reafon why no decifions have occured in.the mat-

ter may be, that purchafers tiave been cautious how they bought from bank-

rupts; feeing the law is fo.clear againlt them; "yet one there is,23d February

1709, Hamilton agairn‘ﬁ;,Si_; James Campbell, .where the voluntary.affignation of
this fame Sir David Thoirs is reduced upen the act 1621, .(No.150. p.-1059.)

. Duplied for, Gray.:. That the dgeifion did rrot meet ;_fox there both parties were.

creditors to Sir David, and the affignation. was for-no price inftantly, paid. by, Ha,

milton, .but for payment of a. prior debt, and fo fell'under the laft claufe of the .

a& of Parliament:

As to the a& 1696, |it ‘was algged for Gidy, That it was plain, by the terms -

thereof, that it only concerned credifors... . ., - '

SRS | R A
Answered for Brugh :. That he did not concern himfelf with the import of that .

particular’-claufe in theiad 16g6; touching: deeds: done fixtydays before-bank-
rupitgy;y but that he: founded: on-ithe: general: {fcope. of ‘the! aftto prevent- fuctr
fraud ilent alienations, and .efpeeially.on the firfticlaufe thereof ; .which .provides;
that 'an-infolvent. debtor-abfeonding, imprifoned, &c:fhall be repute notour bank<

rupt from the time of his:imprifonment, &o. ; ‘and:therefore no deed done by him .

can fubfift in prejudice- 6F: his ; cieditrs;  and this-conclufion is more:-founded on
the common principles-of law and reafon, than.on this adt, -which.{feems to.have
taken that peint:for granted..

¢ Tie Lorps preferred Alexander Gray, as having purchafed bona fide fora.

juft price, and not for fatisfaction or fecurity of former debts.””
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A& Boswell.. Al Dun. Forbes. . Clerk; M+ Kenzie. .
- Cie o Bugh P .1 po 830 Bruce, No'qs: p. 60k -
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‘1428: 'Febiudiry:. ~ €REDITORS of .ﬁRi&ﬁEi'do’xﬁgéﬁing; Soeae
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AN apparent heir having granted‘mfeftments of anniidlrent, thereafter grantéd
a procuratory to ferve himfelf heir, that his ‘inféftment might accrefce to the an-
pualrent rights. I 2 competition betwixt thefe annualrents, and pofterior-ad-

judgers, it was objected. againft the. pracyratory, That it. was granted while the.
common debtor. was a notour bankrupt, and therefore null by the a& 1696 ;' the -
defign of which-ac is to'antul every paztial preference granted by a-bankrugt, .
direltly or indiretly, in favour of creditors.—It was. answered, That the act men- -
tions only aliznations madé by the bankrupt, and reaches not every deed, which .
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