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A person
' granted a

disposition of

his moveables
to his wife,
in which two
stacks of oats
and one of ,
hay were o-
mitted. His
son, upon his

9830 - PASSIVE TITLE. o Drv. IV,

elide the odious passive title of -vitious intromitter; seeing quilibet titulus colora-

‘tus excusat a vitio 3 and if he did transport them’ before he had a title, it was

only custodie causa, and for preservation from embezzlements; so the most that
can be inferred against him is only for single restitution, or to be liable in the
price ‘of the goods sold ; but not to import an universal passive title. Answer-
ed, If the nearest of kin, or others be allowed to put their hands summarily,
and be assoﬂzled on procuring warrdnts ex post facto, there shall never be an
intrommitter overtaken ; but" the moveables of debtors shall be abstracted and
concealed ; and our law knows no way to secure this, but a legal confirmation,

“and till that was gone about, his method was to have got them sealed up and

sequestrated, as is prescribed by the act of sederunt 23d February 1692, con-
cerning the inventorying the writs and goods of defuncts ; whereby it appears
his meddling and*transportation of the goods at his ewn hand was most unwar-
rantable ; and. his posterior inventorying by order of a Baxhe and then con-
firming, can never purge, because the Bailie’s warrant was not the habile way,
and the confirmation was posterior to the raising and executing of the pursuer’s
summons against hlm ; and if-these were ence sustained, there would be varie-
ty of devices and contrivances invented, to defraud just creditors: True Lorps

found the subsequent warrant nor confirmation did not purge the antecedent in-

tromission, nor liberate him from vitious intromission ; but in regard it was al-
leged for the defender, that any goods he transported were in his uncle’s lifetime,
and not after his death, the Lorps thought this, if true, altered the case; and
allowed them a conjunct probatxon as to the time.

Fozmtamhall P 2. p.279.

I713. 7anuary 22. ;
Janer Starx and Davip Tam, her Husband agazmt GEORGE IOLLY,
erter in Edinburgh. :

In a process at the instance of Janet Stark and her husband \against George
Jolly, the Lorps found the defender’s intromission with L. 71 10s. Scots being so
small a sum, and but one single act, not relevant to infer vitious intromission.

- Forbes, 2. 649.

-,—W

1724 July 9- o -
Mz ZACHARIAS Gemmiz, and Others, against RoBERT Barcray.

CuarLEs Barcray of Busbie, the defender’s father, granted a disposition of
his moyeables to his wife, in which only two stacks of oats and one of hay
were omitted. The defender, upon his father’s death, sold one of the stacks,
and granted his receipt for L. 28 ; 4s. Scots, as part of the price, and applied
the same to the payment of the funeral chargcs ; upon which Mr Gemmil; and
others of the father’s creditors, insisted agamst him as a yitious intromitter,



Sier. 1. PASSIVE- TITLE.
It-was pleadc'd in defcnce That for'so small an intromission he could not be
: ovcrtakcn on this passive’ title, .especially when it appeared from the apphcanon
of the sum received, thit he had no intention to defraud his father’s credltors.
In support of this dcfence ‘the decision, -Reoch against Cowan No 50. p 9828
and Stark and Tam agamst Jolly, supra, were adduced

It was answered . er the creditors, That (as my Lorﬂ Staxr observcs) al-

though intromission by strangers, who ‘have not so casy ‘access to- embezzle

defunct’s moveables, must be per quasi universitatem; yeta: very small mtro-
mission should be sustained against an apparent heir, who, may huddle uphis
intromissions, and in time ascribe them to singular titles, &c. B. 3. T: 6,
§3 That there was no necessity of instructing fraud - m such an- intro-
“mission, but the bare contraction'sof moveables by the heir was sufficient § and

if intromission to the valde of L.28 should not subject ‘hictt as well as a thous-

- and, then no rule" could—bc‘ fixed. As'to the ‘decisions it ‘Was asswered, That

they ‘were with respect totheé uplifting of small sums due to a defunct, where-

the danger was ot near s great, because the debt would remaih due if uplift-

ed without a title, and likewise a legal evidence might. be had against the in-:
tromitter, viz. his discharge to the debtor ; ‘whereas the ipsa corpora of move-

—

ables may be easily embezzled and no vestige remain.

" Replied, That as this passive title was not dymgned for “a snare, the intention-

and animus of the party was to be observed, rather than the fact; and it could
not be supposed, that in the present case the heir, by sellmg of a stack of corn,
designed either to defraud the creditors or enrich himself; and as my Lord Stair
‘says, B. 3. T. 9. § 7.
* not infer this passive title.

“ Tue Lorps found the intromission bemg with one partxcu]ar of small’
_value, not relcvant to sub_]ect the defendcr to the passwc tule of vitious intro--

‘mission.’

Act. And. Macdow! et H. Dalrymple Jun.
Cferﬁ Dalrymplc-.

Ful. ‘ch v.4. p.46. Edgar, p. 755

- Reporter, Lord Newhall,
Al Par Lmb.
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17 39 7anuary 26 : BLACK agaz‘mt WaLLace and KiNes.

 Mary WALLACE being due- the sum of 1000 merks by bond a. px‘ocess for
, payment was brought after her decease against Elizabeth Wallace her sister,
and John and Mary Kings, her children, concluding upon the passive title vi-
tious intromission. The Lorps found it only proved against Elizabeth Wallace,
‘That she had some small movcables in her custody for the behoof of John and

‘Mary Kings, which had been in the possession of Mary Wallace precedmg her .

decease, and that she delivered these moveables to John and Mary ngs upon

their receipt ; and found such custody.and delivery not relevant to infer the

\
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. Intromxssxon with one thmg, ora small thmg, will-
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