SkcT. 9. BILL or EXCHANGE.

*. % See Swan qgainst Swan, Fac. Col. goth June 1786, voce OaTH of ParTY.
See Brand ggainst Anderfon, gth February 1411, woce BLaiK WRIT.
See Neilfon against Bruce, Kilkerran, p. 70. voce Pacrum Trirerrom.
See Thiftle Bank agamst Leny, voce PRoor. ‘
See Campbell aguinst Graham, p. 1120.
See Alifon against Crawfurd, voce WRIT.

SECT. IX..

Acceptance.

1702, MaN qgainst WALES.

Fune 25.

In a reduion, upon the a& 1696, of a difpofition granted by a credltor as in
prejudice of the purfuer a prior lawful creditor, it was objefed, That the pur-
fuer was not a prior lawful creditor, being creditor by a bﬂl drawn the fame day
the difpofition was granted and accepted without a date. Amwcred The ac.
ceptance muft be prefumed of the fame date with the bill ; being among parties
living in the fame town.——THE Lorps refufed to futtain thlS prefumption.
(See The particulars, p. 1006, 1083, and 1183.)

Ful. Dic.v. 1. p. 97,

et ———

1725.  July 8.

Mr Joun KENNEDY of Kﬂhenzxe, agam:t Captam HUGH ARBUTHNOT of. London

Mr KenNEDY raifed a procefs againft, Captam Arbuthnot, as héir to Kennedy;‘-
of Balterfan, for payment of three bills accepted by Balterfan to whxch he ha&”

* prove its
* date againft

right.
It was offered, in defence, for Mr Arbuthnot——'[‘hat he bemg an heir, the bﬂls

did not prove their dates againft him ; ‘but ‘were prefumed to have been granted -
on death-bed, in the fame manner as ‘holograph writs ; and, therefore, he was
not liable, unlefs the purfuer could inftrud, that the bills were ‘accepted when
Balterfin was in liege poustie, or fixty-days before his death :—And thé defender

argued, That, by exprefs ftatutes, all ‘writs of importarice fhould  bear Wﬂters'»
name and witnefles ; otherwife they fhould be void ; and that fuch kind of ob-

ligements ought not to afford a&ion againft an heir, unlefs it could be proved;

that they were owned by the acceptor, and feen before he was on death-bed ;

which appeared evident from the parallel of holograph writs, which have no ef.

fec againft an heir, unlefs they are proved holograph ; and, of a date, before the”
granter came on death-bed : That there was greater opportunity to improve a’ho- ..
lograph wiit than a bill, which, for ordinary, has no other atteftation, but the

fimple figning of the debtor’s name,
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To all which it-was answered: That an accepted bill was. a complete-writ, iz
suo genere, as much as a bond duly fubfcribed with witnefles_ attefting, By the
act 20, Parl. 3. Charles II. ‘the date of a bill is probative, to make annualrent
due thereon, even with refped to third parties ; and no reafon can be given, why
the date of a bill thould be probative in one cafe, and" not in another: That if
bills do not prove their dates, they, by the fame argument,; can prove nothing at
all : That there was no manner of. analogy betwixt billsand holograph writs ; for.
holograph writs prefcribe in twenty years, by exprefs ftatute; but, Sir George
Mackenzie obferves, upon that ac, that the Parliament abfolutely refufed to.
limit bills to that time. Holograph writs prove not their dates againft any- third:
party ; and, if bills were no better than holograph writs, with regard to their.
dates, they could not compete with an affignee, or an inhibiter; nor in many.
other cafes ; which would be altogether abfurd ; and was never before pleaded.
In fine, If bills did not prove their dates, they would be rendered ineffeGtual, and-
of na ufe in commerce.

TrE Lorps found, That accepted bills prove their dates agaln{f the acceptor’s
heirs. See Thls cafe by Lord Kames, woce Proor.

Reporter,, L_org{ Royston.. A&, Arch,. Steavart, j lun,. Alt. ]d. Bosavell. Clci-k, Hal/.
o - : : Edgar, p. 18s.

R —

'1481.. November 21.. CoriNn CameseLL of Carnbeg against James CAMPBELL.

DonaLp Cameserr of Balinaby, a captain in the Argylethire regiment of High- -
landers, being ordered upon foreign fervice, and waiting te embark at Greenock,
found himf{€lf unable to difcharge fome prefling demands which were made upon
him. James Campbell, however; agreeing to advance the money, Balinaby drew
two bills,in his favour upon Colin Campbell of Carnbeg, to whom he liad'already.
difponed his whole eftate, under a power of redemption. B

]ames fent the bills by exprefs to Ilay, where Carnbeg refided, and he, per-.
ceiving that his friend’s fituation-would-admit. of no delay, immediately accepted:
them.; but as he had' no effe@ts of the drawer in. his hands, inftead of returning
them to James, he tranfmitted them to his own agent. at Greenock, with orders:
not to deliver them, unlefs Balinaby would agree.to give up his.power of redemp-
tion ; and, at: any rate, to- keep them in his hands.till that. gentleman sbou/d be -
clear away for America. At the fame time, he wrote to James, informing him:of
what he had done, and referring him.to his agent for the conditions.of his accepa-
tance.

. Balinaby having abfconded before the exprefs returned’ from Ilay, it became-
impoflible to procure his confent to the terms propofed. The bills, however,

weze forced from Carnbeg’s agent by a decree of the fheriff'; and being after-.
wards indorfed by James, the effect of acceptances, so qualified, came to be confi-
dered, in a reduction of the Sheriff’s decree, brought by Carnbeg, and in an adion
againt him, for payment, at the inftance of the indorfee,



