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of - her jointure in favours of har son, the defender, thout the- comen?t in
wrmng of the persons mentioned in the contract of marriage. -

Clerk, Macﬁmzu.
" Fol. Dic. v. 2. p. 82. Brucé v. 1. No 129 p. 168. -

ﬁecembz’r 30. .
- Joﬁrir CUBBISON oP ‘CnHénoch agazmt Jonn CUBBjsow hxs second sort.

JﬂﬁN CUBBISON the father hadtaken a dlSPOSlUOﬂ fmm erf William Gordoh
oi‘the Iands of Blackeraif):to -himself, his heirs and. éssxgirees, but, when the
'eharter was granted by Sir William the superior, the dantls were dlsponcd to
s¢hé fathet in liferent; ind to:dohn the'son in fee ; upon this: charter sasme was

taken and the father:was-altorney to the taking of it. ,

3. The father raised reduction of this charter, as eonveying the fee to his son,
contrary to ‘the tenor:of the;original disposition, and’ without any written war-
cant under his:hand for: so'material an alterarxon of the ﬁght which he coa-
 itended was necessary, since a right constituted by writ' could not be otherways
“:trafismitted than- by writ, Craig, L. 2. D. 2. § 110 Spottlswood p- 242.

o153t was answered. for the Sen; That the father’s eonsent te the scttling of the
fee in him, must be prewmed from ‘his accepting, using, and keeping the char-
-tef; especially when heacted as. attorney in takipg the sasine ; and, as a farther
sevillerrcé ithat he homologatcd -this disposition. of the fee; it-appeared, that some
Iyeur,swhcneafter Je signed abond along with his som, in which the son was
, deﬂgned of -Blackcraig; and. -this designation was not quanrellcd by the father._
;:TeE Loros found, ‘that;; ‘the . charter and sasine. conveyed the fee-to the son

and repeﬂed the rédson- of' red.ncuon.

td

R

chorter, Lord Graﬂgt Act. _74:. Eo:we[l

- ';git.i’%i;‘}’"ergu;‘aﬁ,“f:’e‘ri.' 5
Bao C e ekl -Dairymp’r R o «

: 'Fol.‘ Dic. v. 4p77 Edgéﬁ,i}p.ﬁlz}q._.

172 5. December 24.- " L
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Jacos GoMEs SLRRA agaznst ROB"‘RT I“te Eaﬂ\ of ARNWATH;

_ Jacos Goues SERRA havmg sued. Robert Tate Earl of Carnhath upon his
ibo,nd or obhgatlon, for the payment: of L. 8000 Sterhng, laad out by him’ At
"the, Earl’s -desire and for his behoof ; the defender moved an objectxon “That,
by reason of his a,ttamder he was under an incapacity. td contract, or to bind.
‘ hlmself m pnyment of : any sums, and thcrefo"e the obhgatxon granted by h1m
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to the pursuer, was in law void, -and could neither afford action,- nor be receive
ed as evidence in any court.’ ) s :
‘It was answered, 1mo, That attainted persons are under no 1ncapacxty to
. contract or bind themselves ; the law has not said so: It is very true, that ne
person after he is- conv1cted or attainted of high treason, can, by deed or
ccontract, alienate in prejudice of the Crown ; but nothmg hinders him to ac-
quire by contract, or any other way, though such acquisitions will go to the
Crown : And, therefore, as no person contracting with the Earl could object
his attainder to save them from performance, far less is the obJectlon compctent
to the attainted person himelf; But, 2do, Supposing him utterly incapable to
~contract, by a personal objection he is removed from objecting that incapacity,
in respect that insisting in such an objection would infér-a fraud and crime
.against him.  Will he himself, or by others, receive the pursuer’s money, .and
-yet, directly agdinst-the faith of his obligation, pretend to screen himself from
payment? No law vnll indulge such dealing.. The:same way a person under
‘age, whose contracts are voidable, giving out that he is of age, or without
_.directly-affirming, managing a trade, and thereupon getting anothei’s money
~or effects in his hands, will not be heard to object against his contracts.; for the
law says, deceptis non decipientibus fura subveniunt. There .are many cases in
our law, where 2 party, though the contract be void, cannot plead the nullity ;
and this happens in every case, where the party pleading, before he can come
at the voidance of the contract, must allegare suam turpztudmem. And so the
Lords, in a case, where two parties entering into a compromit, referring their
diflerences to .the award of one convicted of high treason, found, ¢ That there
lay a-personal objection against one of the parties who endeavoured to avoid
.the award, because the circumstances of the arbiter, being known to that
party,-at .the time of his entering into that compromit, he argued his own
fraud, in thereafter objecting to the arbiter’s incapacity, which in effect he had
-, renounced, when he brought his neighbour into the compromit,’
Tue Lorbs found, that there lay a personal oblectlon against the defender s
.objecting his mcapaclty to contract.,’
Rem. Dec. v. 1. No 64. p. 124.

- T i —
1743 November 20.
Mr Garpen of Troup agamft Mr Tromas RIGG of Mortcn Advocate.

.AMO\IST the various questions which .occurred betwixt these parties, the
‘defender objected to two bills granted by him to Mr Arrot, that the same tore |
_annualrent from the date, and penalty, conscquently were null, ceaform toa -
late decision.  (See BiLt of Excnancs.)

Answered ; That it deserved to be considered, whether the rule lately laid
.down ought to be followed with respect to bills granted long before the date



