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SECT. I
In pursuing a Society,. who. must be:called ¥

: ’ e
1725.  January 23.
‘TrHomas FairuoLm of Pilton, against RoserT MARIORIBANKS, Merchant in:
Edinburgh..
No. 7. :

One who had' THE estate of Grange being sequestrated at the instance of the creditors, the-

, Zg;:zit%{th Lx}rds of Session a‘ppointefd the: same: to be set in tagk,, by public reup, for a cer-.

apartnerof a  tain number of years.. Sir Robert Miln, Cornwall of Bonhard, and Bailie Clerk,

‘;"I’:‘rl‘;;‘ztfg; upon the z;th of December, 1694, entered into articles for taking the aforesaid

of his share,  €stdte in farm, of the following' tenor, ¢ That ‘the said Robert Miln and Bon-

X)aggo:ﬂi;’g hard are to be t\zifo-thirds concerned in the whole estate of Grange, and the said

cal” partti:r, George Clerk another third; and both the said parties appoint Daniel Hamilton.

butliableonly to offer the length of 11,000 merks for the same; and thereafter the said George
fg; ?(,E’:rc"a‘r’f Clerk is to come thelength: of 13,000 merks, and not to exceed the same.””
respondingto  Lhere was-a postscript subjoined to these articles, dated the 11th of December,
his interest- - in these terms z ¢ We allow Bailie Georgp Clerk to exceed the foresaid sum aof
13,000 merks in 2000 mierks more.”” - ) .
Of the same date with the first agreemenr there was another Wrxtmg enrered in-
_ to-betwixt Bailie. Clerk and John Marjoribanks, bailie of Edinburgh, in these
‘ terms ;- “ Whereas there is a minute passed betwixt Sir Robert Miln, Benhard,,

’ ' ~ and George Clerk, for the tack of Grange’s estate, and that the said George is to:
have a third part; therefore I declare, that I shall hold the-half of his third part:*”
and-this is signed by him. And on the back thereof it was writ thus : < If you
be straitened to bid more, though you go to. 2000 merks more,, as is conta.med
~within, T am content;” and this is also subscribed. ’ :

In the month of February, 1695, George -Clerk was preferred as the hlghest
offerer at the roup;and the tack being made out in his name, he gave a ‘bond
for the tack-duty, and Bailie Marjoribanks became his.cautioner. .

In consequence of this tack, Bailie Clerk, with consent “of Baxhg Marjorlbanks

ranted a factory to Daniel Hamilton for managing that estate.

Baxhe Clerk having paid considerable sums on account of the loss upon the

- tack, and likewise of the insolvency of Sir Robert Miln and Bonhard, Mr Fair-
holm, as the Bailie’s assignee, insisted against the defender, as representing Bailie
Marjoribanks his father, for payment of one half of the whole loss ‘sustained by
Clerk.

It was pleaded in defence of Mr. Marjoribanks, That his father not bemg bound in

the ofiginal copartnery with Sir Robert Mila, Bonhard, and Bailie Clerk, he could
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wot be'Bable any farther. than his limited engagement “with Bailie. Clerk:; - and.as
he could'only have drawn a sixth part of. the profit, or & ‘alf of what belonged to

Clerk, so lie could only be liable for a sixth part of the loss; which defenee he’

alleged was founded both-in. the tenor of the writs and intention of parties, and
likewise supported by the rule of law, ¢ Socius mei socii meus socius non est.’
- As also by the 19th, 21ét; 22d, and 23d laws, D. Pro socio. ¢ Qui admittitur

socius ei tantum socius est qul admISIt et.recte, cum enim soc1etas consensu con-. -

trahatur, socius mihi esse non potest quem ego socium esse nolui; quid ergo si
socius meus eum admisit ei soli socius est.”” R A

To which it was answered: for the pursuer, 1mo, That it appeared plainly from
the several dates of the articles betwixt Bailie Mar;orlbanks and Bailie Clerk and
between him and the other’ copartners, that it was one socxe;y, and tilgat 15:aLhe
Marjoribanks certainly understood it so himself, when he concurred in grantlng a
factory with Bailie Clerk, and signed instructions to the factor. 2ds, Supposing
that Bailie Clerk was (strictly speaking) only partner with Sir Robert and Bon-
hard, yet seeing he communicated the minute of copartnery-to Mr. Marjoribanks,
and apprised him of the persons with whom he was to' deal, and Mr. Marjoribanks
had accedéd-and. taken a share of Bailie Clerk’s interést in the copartnery; he
" must necessarily be subject to the half of the losses that ‘Clerk was liable to any
manner of way, and equally-answerable with Mr. Clerk for] the loss arising from

~ the failure of Sir Robert and Bonhard, that being partiof 1 the risk arising from Mr..

Clerk’ssengagemient in the copartnery ; for equity: yegfuited, as well as the nature
of their society, that Bailie.-Marjoribanks, who was to have the half of the profit
upon the third share, ought to bear the half of the burdens that attended-it, profit
and:-loss going.always in thessame proportion. Nor was it of any moment, that
Bailie Marjoribaiks could draw ne more than a sixth part of the profit; for in
this His condition was equal:with Bailie Clerk’s ; and secing Clerk had become the
principal tackeman for the wholej Law could never interpret, that he eould-draw
less profit;.or bear a ga:eatéi* loss:than that partner who had: undertakmmo bear the
halfafh:sﬁnrd. omaon

It was replied.for. the: defender, ,T hat Bmhe Mar]onbanks havxng subscnbed a
separate minute-with Bailie Clerk,and upon the same ‘day that Clerk had entered

into his agreement-with ithe other. partners, it showed ‘plainly, that Bailie Marjori- -

_ banks had industriobély. mvoided being-in society with:the .other two. It was-re-
plied to the second, That this transaction did properly consist of two. sepa"ate cons<
tracts, which-had in'law very:different effects ;' :the one.a contract of location, the
other of seciéty, As to the society, Bailie Marjonbanks -had no concernin it
for what he engaged 4o holl-was plainly the half.of Clerk’s third to the tack, and

consequently he was only liable for his share of what loss arose from that, but not

for any part of ‘the:loss which Bailie Clerk: sustamed t;hrough his being in- saczety
with, 8ir Robert Milg #nd : Bonhard.

; #¢ The Lords found That Bailie Marjor:banks was no partner with Sir Robert
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Miln and Bonhard'; and found,, that Bailie Marjoribanks. was only. hab{e for &
sixth part. of the loss of the whole subject of the tack.

Act. Ch Areskine, H. Dat'r:ym{z[e, & W. Grant.. - Al Graizam, sen. & Dun. Forbes..
Reporter, Lord Newhall. ' Clerk, Hall. .

Fol. Dic. v. 4. p.284. Edgar, fi. 155.

1741, Fébrdary 26. 4 A. against B.

Tue creditor of a company caninot pursue omne of the partners for a company-~

debt: His action lies only against the company. ,
Edl. Dic. v. 4. p. 283. lekerran, (Socm’rv) No. 8. /z '518..

1757,  November 14.
Joun STEVENson and Co. against RobErT MACNAIR, and two other PARTNERS:

of the ArrAN FisHiNne COMPANY.

By the contract of copartnery constituting the: Arran Fishing Company, a share
in the copartnery was declared to be £50, and the capital stock to be #£2000;
and that no partner should have more than four shares.

It was further agreed, That the trade should be carried on by certain directors
thereint mamed ; and by one clause the directors are “ empowered to give such
orders and directions concerning the stock, and management of the whole of the
company’s affairs, as te them shall seem meet, which shall be binding on all the
partners to the extent of their respective subscriptions, until the same (vxz. orders
and directions) shall be altered by a general meeting ;" which was confirmed by
another clause, in these words: ¢ Provided, nevertheless, that nothing herein:
contained shall be understood to import a power to the directors, or any general '
meeting, to compel any partner or subscriber to pay or contribute any more mo-
ney to the stock than the sum by him subscribed.”” And by two other clauses it
was stipulated, ¢ That none of the company’s stock should be liable to be af-
fected with the private debts of any of the parties, or to diligence at the instance:
of any of their creditors, so as ta give the creditors using such diligence any other

 right to-the subject than the price at which his debtor’s share shall be sold for at

public roup: That in the event of any partner’s share being affected by legal dili-
gence, and in the event of the death of any partmer, and more persons claiming:
right to bis share than one, or the right of that one affected by diligence, it shall
be in.the power of the directors, or general meeting, to sell the share so affected
by diligence, or that shall be claimed by more persons than one, by public roup;



