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form, by lawand caftom, Mt dsinet: difputed, that the billin guelion may be fup-
ported ss agoed ground of aion, and. be tranfmiffible by aflignation, having
the .common :folemmities of daw ; but $hat it-can pafs by .indesiation, which is an
extaotdinary privilege, will mever be allowed. And this.is the gpinion of Ma-
rius and Scarlet, who maintais, in general, without any diftindion, that no may
can effeGtually mdorfe a dill, -but what is.made payable tp ihimfelf and .his erder,

Tue Loros preferred the indorfee.” _ S ;

: - Fdl. Dicov. 2..p.96, Rem. Dec. v. 1. No 78. p. 154

1929. Yume28. OmperrGrizrsoN against Ears of SurngrLaws.

Tue prefent Earl of :Sutherland, swhen Lord Strathnaver, did, upon the a2d
Oticber 1702, draw-a bill for the:fum of 2400 merks Scofs, payable to the Earl
antl Countefs.of Sutherland ; and .adds, ¢ This, with their receipt, fhall oblige
¢ me to repay the like fum to you or your order” Thisbill wants the addrefs,

but was netwithftanding accepted. by David:Sutherland of Kinnauld, and indor-.

fed -upon ‘the ‘back, by the [Earl @nd ‘Coustefs of Suthedand, to James More;
whe underneath.acknewledges - the reccipt of the -contents: Whereupon David
Sutherland, the acceptor, retirigg lis bill, indorfed.it again to Sir Robert Grier-
fon ; from whom it was derived o the prefent purfuer; who infifted ina procefs
againt this Earl of Sutherland, the drawer of the bll, ‘wpon his above-mention-

«d obligation. - :

Tt was ficft-excepted againft she bill, That it-was addsefled to no body ; that -

the acceptor ought to be fully defigned, to prevent uncertainty ; that cuftom has
ftablithed this, which is the mogher of bills ; and, therefore, -without it, the bill
- s not complete, and cannot bethe fubjest of -an adon or diligence.
Answered for Mr Grierfon : Albeit the bill was not diredted to David Suther-
1and, -this was fupplied by the acceptance ; and feeing epsiat depersona, the ob.

je&ion was.of no monient; no law having eftablithed this as.a neceflary folemnity -

of a bill ; it is-fufficient that: there is an acceptor, :to make it complete; and Mr
_ Fotbes, in his:treatife-on bills, § 6. fays, ¢ That a bil, though not addrefled to
# the aceeptor, may be accepted by him ;' which he fupperts by the opinion of
Ala¥ius, a-noted author on the fubjed of bills: It is believed not to pe a cale
s@ﬁlyiimiritag‘inaﬁbn, rhat a-bill'‘may be diredted to one, and another ftep in and
accept.it; which acoeptance would be-goed to bind him, and give him action
for repayment. But whatever s in that, the direction is no. more than an afcer-
taining of the perfon, to whom the billis to be -prefented for acceptance ; angd
‘when that direction is.wanting, and an acceptor appears, it muft be prefumed,
.that the divection was given by the drawer to the poffeflor; and intiation to the
-perfon who accepts ; which is-fufficient to cenflitute the contra® ; fo that an ac-
‘tion may be founded upon.it. | '
+ Tux Lorps repelled this exception.’
' 8Y2 -
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No s50. It was excepted in the néxt place, That the bill being indorfed by the late
Earl and Countefs of Sutherland, to James More their fervant ; who, in confe-
quence of it, received payment ; the precept became void, and could not again
be tran{mitted by indorfation ; the obligement to repay being a {ubjeé, that could
only tranfmit by aflignation, and not by indorfement.

- To this -answered, That the bill bearing an obligement to repay the fum to the
-acceptor or his order, fhows it was intended to be tranfmitted in the common.
way of -bills ; that this is not in the cafe of a common bond ; it is in form of a-
bill, and the proper fubjeét of them : Nor is there any thing extraordinary ‘or
unufual, that the obligement to repay the money drawn for, thould pafs by in-
dorfation. It cannot be refufed, that the pofleflor of a bill can, by inderfement,
tran{mit the acion of recourfe againft the drawer; which is but an implied oblige--
ment to repay the money in cafe of non-acceptance, or failure of payment when-
it is accepted; and the argument would be every bit as ftrong, nay, much
fironger in that cafe, why an affignation fhould be neceflary ;: in regard when the
bill was never accepted, all the effentials of the contract did not concurs.and,
that in effe@, the action did arife only from the receipt of money, upon the part
of the drawer ; which is a better exception to its pafling-by indorfement,. than
that payment had been made upon-the draught ;. which is faid: to have extin-.
guithed the bill ; for, though the obligement, upon the acceptor to.the pofleflor, .
was at an end ; the obligement upon the drawer to the acceptor remained ;- and .
the obligement is what would have been implied, unlefs the bill had exprefled -
value in the acceptor’s hands; which, therefore, might well be exprefled in the
bill itfelf ; and, being exprefled, and:taken to the drawer or-his order, it may be -
tranfmitted by indorfation. If the obligation given to the acceptor, had been of =
a nature foreign- to that-of bills ;- the argument; for: the:neceflity.of affignation__
would be of  greater force; but, as in every cafe, the drawer is bound to repay
the acceptor; where there was no value-in his hands ; the exprefling what-is-im- -
plied, and making it reach not only to the -acceptor, but his- order; does-not-at-
all debord. from the nature of a-bill. But 2do, Allowing.the obligement in dif--
pute, to be of the nature of an ordinary:obligement; having nothing of . the:force -
or privilege of* bills, the indorfation falls yet to be fuftained ; not indeed as a pro-..
per indorfatien ; but as virtually and formallya bill ; and confgquently an implied ?
affignation ; as all  indorfations truly. are ; having the effentials; and:even the :
form, of a bill. 'Fo illuftrate this, let it be fuppofed, that, inftead of a formal:
affignation, any creditor, in a liquid bond; writes a formal bill upon.the back .of .
the bond, addrefled to his debtor, thus, ¢-Sir, Pay to Titius, or his order, the fum -
¢ of L. 100 Sterling, value in.your hands, by the within. bond.” This, no doubt,
is an effeual bill, and equal toan affignation. Does it make an alteration, if,
inftead of ‘exprefsly mentioning the L. 100, the bill were {hortly conceived thus,
¢ Pay the within contents to Titius?’ If the former was a bill, this muft be the
* fame; and, therefore, all indorlations (which this laft example is) are truly and
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really bills; and, fo the mdorfatnn in’'queftion] had it not nven related tozaa,bxll
would be good as.a virtual bill; . and, an. implied aflignation. . - :

* Replied to the first : Obligations to repay; whether mishod or éxpreﬁ‘cd An: thb

body of a bill, are only of the nature of a. common giound of debt ;: which;
though vouched by the bill:and receipt upon it, has, in o country; been -confi-
‘dered; as having: the nature or privileges of- 4 bill-debt: :Accordingly; when ‘the
ftatute 1681, is looked into, “it.will be found; -that nothing there is:indulged with
ithe privileges;. but the obligation upon the acceptor and drawer, to the poflefior;
by no means the obligation-that might arife to the acceptor, for repetition againft
‘the drawer’;: that was‘not underftaod to-arifé from the bill, ‘as the privileged-ve-
‘Hicle of commerce ; but-to arife from-the common :law ex mandato ; and, there.
fore, was left to the. difpofition~ ofrcommon law.—-Replied: to. the second : The
form of: bills is ~ﬁr1£tly to be ‘adhered. to; of : which:form, -indorfations are not.

‘Affignations are-of -as: great confequence as bonds ;.and,: if :a. fimple -indorfation,
written by no body knows who, without thneﬁ'es, or:any one {olemnity required -

‘in law; fhould be found good to comvey bonds and other writs, as well-as bills ; -it

- would be the fame, asif the Lords did find, that: aflignations,.tranflations, and -
‘other faeh writs, were-to be cxccpted out of. the 5th.A&, Parl 1681 -anent the

fclemmty of. writs. .

¢ “Tue Lorps-repelled-alfd this: exceptlon i refpeét the obhgement to" repay,',

was engroffed in the bill, and that the indorfation implied an-affignation.”
: | Fal ch v. 1p96. Rm Dec.. mLNogG &’97 2 189

1545,. June 14, Cumroxs of GLENDINNING agazmt MONTGOMERY. ‘

TER Magbyhill had poindéd a parcel® of fheep from Glendinning, a tenant,

upon his protefted bill ; .the other creditors .of Glendmnmg arrefted in his. hand :
and purfued a furthcoming. . In which it was objefted to his poinding, That it-had -
proceeded upon-a bill not: dulypmteﬁed, in {o far as, n@ththﬁandmg the proteft -
was ex facie formal ; yet in reality, neither the procurator-for.Magbyhill, whom -

the infirnment. bore - to. have protef] fted  the bill, _nor Glendmmng the acceptor,

againft whom the bill (which bore no place of payrnent) was protefted at.Peebles, .

-which was not the place .of  his-refidence, were at the time. prefent..

Whereof the Ordinary havmg allowed. a proof the. £a& came out by the de_'-
pofitiens of .the inftrumentary witnefles to be, that Magbyhxll ‘had fent the bill fo

John M‘Ewan clerk of Peebles, to. whom one of the w1tneﬁ'es was apprentjce,

-and the other a fervant, with orders to- proteft it: . That M‘Ewan-delivered ttie :
bill to the witnefles, defiring .them to write out a. proteft .thereon,- and.to infert -
therein the name of John Hunter. indweller in Peebles, as. procusator for Magby- -
hill ;- which accordmgly they did, and fubfcnbed along with the notary as thm -
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