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1724, Fune 20. M‘Lron ggainst GoroN.

A piL was indorfed for value after dﬂlgence had been done upon it. TxE
Lorps denied recourfe againit the indorfer, on this -ground, That the indorfees
had not followed out their diligence, nor intimated. that. they could not recover
payment,. It was here found, that a blank fummons was not fufficient intima-
tion. See The partlculaxs voce DILIGENCE.

Fol. Dic. . 3. 2. 88. Edgar, p. 52,

—_— .

. 1727 | February 16.

FERGUSSON of Auchmblaln agazmt MR Qymrm MALCOLM

A BrLr was drawn in the Ifle of Man, 25th May 1720, by Mr Quintin Mal-
colm, upon John Ferguffon, merchant in Ayr, for the fum of L. 73 Sterling,
payable to Mr William Flood, merchant in Dublin, on the ift September
thereafter, at the houfe of Mr Davie, merchant in Dublin ; and farther bear-
ing, ¢ to ftate the fame to account as per advice,” This bill, by indorfation,
coming into the perfon of Auchinblain, he infifted in a recourfe againft Mal-
colm the drawer ; the bill, uponits falling due, having been regularly protefted
for not-payment agalnﬁ John Ferguffon, upon whom it was drawn.

The defence was, That John Ferguffon was broke with the drawer 8 effe@s
in his hands; and the poffeflor could have no recourfe againft the drawer, in
that he had not done fufficient diligence ; particularly, that he did not. prefent
the bill, to be accepted by John Fergufion, having never a.pplied to him before
the day of payment. And the defender urged. in the general, That it is an
mdlfpenfable duty in every fort .of .bills, to effer them to be accepted and in
cafe of non-acceptance, to proteft. And he endeavoured to make it appear,
that he fuffered by this neglect ; for if* John Ferguffon had accepted, there

~ would have been ready accefs againft him, immediately after the day of pay-

ment, to make the bill effe@ual : If he refufed to accept, the drawer, being

' duly advertifed, would have taken care to.draw his effects out of his hands.

On the other hand, it-was pleaded, 1ms, Where a bill is drawn, ¢ as per advice,
payable at a day certain, it is the: drawer’s bufinefs to give advice of the

‘draught ; becaufe, wherever that claufe is, the perfon on whom the bill is

drawn, is neither bound to accept nor pay, unlefs advice be given. The pof-
feffor then of fuch a bill reafonably fuppofes, that he, to whom the bill is direc-
ted, is acquainted of the draught, in order to his making provifion for payment :

And as the drawer, and perfon drawn upon, are underftood to be in a correfpond-

_ence,'the pofleffor is likewife, in reafon, to fuppofe, that the drawer will be advifed

by his own correi}ondent on whom he drew, whether the bill is to be honoured
or not. ~ 2do, It was plmded That it would make no alteration, fuppofe the claufe
per advice, had not been in the bill, which was made out from confideration of
bills payable on or fome time after fight ; in which the poffeffor may lengthen
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out the term of payment as long asthe.will ;. and. ift'he fail to.prefént timeoudly, '
it is juft he himfelf, not the drawer, fuffer by the omiffion ; but where the money:
is payablc at a preciferday, of the drawer's.oun’ naming, the cbeaining or not éb-.
talnmg acceptance, neither leggthens nor thortens the day of Payment and the.
drawer s not onie bif the” better of écCeptance if the perﬂ)n drawn on fail before

that time. * He has thereford fioreafsn to complam of the poitéur, that made no de-
mand before the day of payment ;. and.if, io the meantime, the perfon on whom
. the draught is made, become bankrupt, the lofs muft lie upon the drawer, who
gave his debtor fo long a day; ot the porteur; who- was not guilty of any omif-
. fion.

¢ Tue Lorbs. found That the bﬂl bemg drawn, payable upon a day and place ;

‘ certam, there was.no necefﬂt of a proteft for not—acce,pt?n.ce
And, upon a reclaxmmg petmon and anfwers the Lorps con,ﬁdemng, that the

bill was drawn paya’ble m Iréland a forelgn part and tllat Tle Who was.to. be ac- |

ceptor reﬁded in Scotland adhered to t.he former mteﬂocutqr See The ne}xt cafe
‘ ' Fol. Dic. v. 1. p d0I. Rem. .D:c No 93 - 184
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Fiﬁxcﬁsok agazmt MALcor:M

B (w

@mnN MALGOLM bemg in the Hle of Man ift ‘May 1 7(20 (the perxod of the

plague at Marfeilles, whefall {htps were ordered fo undergo quarantine); drew

a-bill on John Fedgsfon,: yneeeRadt - Ayr, payabléito Willam Flood, tetchant
in-the Hiq of Matt,’ oh I& *Se;ifehfbéx‘ follamng, at tHe houi’e of Walltefr‘l}awe"

1&Dublm T : RSO T ( rao S l‘u/ :

“"Phe bilt was fent to- Dublm, mdorfed to Davue fm‘il&eﬁbbf of Flood Tt was,
when due, protefted for not payment. "It was Hffertiirds fent by Davie to Peter
Murdoch, merehant mGla{gow ‘with'orders to profecute the drawer and drawee.
During the dependence of’ tHe bttty before the Cbmﬁriﬁﬁfy of Glafgow,’ Mur-
doclr wrote to- Malcolm ort 13th ]dﬁdar«y 2 3, )wﬂo Addfwéred, ¢ That, without

any aétion at law, he fhould certainly have hist money, tﬁéugh it could nor be

juft-now ‘paid.” - Fergufon, the drawee, wrote dt’thé fame time, and on the
fame paper, to Mutdoeh, réquefting deldy. “The bill was’ afterwards conveyed
by Murdoch to Wiltiam Fergufon of Auchinblain, the father of ]ohn Fergt-

fon the drawee, who 1nﬁﬁed n the Cou‘rt of Sefﬁon for rGCOuffe agamﬁ Malcolm '

the drawer.

Pleaded in deferice :=-That'the drawer had recelved 16 intimation of the dif-
honour of the bill, tilt eight months after the term of payment. -

Anrwered It was impoffible to notlfy, there bemg no mtertourfe of corre-
fpondence on account of the quarant‘m,e ' '
- “Tae Lok ORDINARY had found ¢ ’I‘hat the prote‘ﬂ1ng of the bill had been
¢ .duly notified.” ‘

Tae Courr found; That the proteﬁ‘atxon bemg in September rhc notification
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timeoufly to
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