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17794, whienhe: indorfed the bill wharged ow,-he ‘is not alleged to have been in
tisefe GirowmBances the 3d April ipteceding; .and'the-indorfation, 11th May, was
but in’ con[équence :of ‘the bill drawn 3d°April; and:the fameé in effeét as if it
had been-thea indorfed, by the precedent note upon the back thereof, of the
~ fame date with the other bill. - Beﬁdes, how can the 2@ of Parliament 1696 be
brought to regulate a bill of exchange, drawn by a Lohdon merchant and indor-
{ed to @' London faGor. ~
Tm‘. Lorms found the letters orderly proceeded o
- S e Farbe:-, MS. p. 79.

- ‘4*": .

1727. - ?zme 28 GRIERSON 4gam.rt EagL of SHTHERLAND.

pq thrs cafe, of whrch t.he pagtrculars are ﬁated No 50 D- I447. a bill drawn,
payable to a third party, bore this claufe, * Thls, with the porteur’s receipt, fhall
¢ oblige me, to repay the like fum, to you, or-yout order.’ - The acceptor having
a.xtd the brll mdorfed tl;e oplganon for repayment 5 and, in a procefs at the in-
dorfee s mﬁance agamﬁ ihe ; drawgr, rt was plmded that ;he .indorfation was a
¥ 11;1 tra,nfmlﬁion, ot on]y becaufe thg obligation was contained in a hill, but
;ha;: all obhgatrons yvhatever are tranfrruﬂ‘ ible by mdopfation an.indorfjtion being
truly 2, brll Tux Lonps fuﬁamed the purfuer s trtle, in refpect the obligation to
repa; was engroﬂ'ed in the bﬁl and that the- aﬁignatxon implied an affignation.
, . L Fol. ch. v, 1. p. 97.
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;17339 ,pDeceé'nber 3+ #irotim00 ¢ Tnoms, agamrt FRAS;R. 5

A“B“' L wa,s drawn for payment of a Ium,  with annpalrent and penatty It

]’xaﬁ(b en mdorfed to ohn‘ f’rafer, whofe cred’ tor, Thous, arrefted in the hands
’g‘f gg Cogd afel' wﬁq was de'bfpf td gofn‘: George brought a fufpenfion, on this

glrouqd’ That’ the bxll being ,nuT.I 28 éaring | annuaIrent and penalty, the indor-
fation, ibemg but a refatrve wht,, mu{’c itand or ?aﬁ WIth the bill ; therefore’ was
hkewr;fe nul‘L o

“ug Lox) ORDrNARY found the bill and mdorfatron Yord and null’

Pleaded ip 2 pctmon The mdorfatron bears exprefsly to be for value received.
‘foe nuﬂftu%.ﬁ ad agamﬁ the' bﬁl i, ‘that i it ftipulated a penalty and annualrent
from a term i)recedcr)r{f ¥ fle daxe t is acknowledged, that by a decifion, Innes
gamﬁ Floc’kharf in’ 17,.7, {No 19. p. 1418.), fach” bills ‘are found to be null ;
and fherefore ‘rio aéhon is competent agam(t the accéptor upon them: but it can-
hof) e andwed as a confequence that 1f}a bl].l bearmg penalt}f, fhould be drawn
pa%){B aiotteds for Valué téceived of bim, the "porteur would ‘have no re.
courfe agamft the drawer. The reafon of the decifion was fiot on’ acgount ‘of de-
féd’lﬂ“ewhﬁ&n&e h'the wﬁt‘“ﬁm‘ beédufe* ‘Phé “Coutt’ Woullt not fuftain a writ of
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chdt Hature for penal’ Sbligatidhs,”“ THeré is &' ﬂrong feature of diftinétion be-
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tween an onerous porteur and an acceptor, The drawer fuffers ho ‘material pre.
judice, by annulling the acceptar’s obligation ; for, if a debt be truly dus, he can
ftill enforce payment by an aition. But the porteur, who pays his money- folely
upon the faith of the bill given him, has no other evidence or fecyrity for it.
From the nature of the thing, then, the obligation upon the drawer for recourde,
and upon the acceptor for payment,. are quite different ; and proceed upon djffe-
rent principles. The porteur ought to have recourfe the more, on the very ac-
count, that no action is competent to hip againf} the acceptor. It follows, that,
although it has been decided, that a bi}lllbearing penalty is null, as to the accep-
tor, yet recourfe upon it eught to remain.againft the drawer.-

If a writ be found null, as not probative, it can have no effet whatever. But
where the nullity arifes from the nature: of the obligation, or any circumftance
not proceeding from defe@ of evidence, a Wzi‘t may be null as to fome effe@s,
and good as to others ; thus adjudications; hull in other relpe@s, may be fuftained
as fecurities. : o .

But this cafe is ftill ftronger than if John Frafer had- been merely the porteur.
The recourfe is founded on an indorfation, which is a'separate wrir, and does not
depend on the bill. . Itis a diftin€ obligation on the indorfer. ¥ is in fact a
new bill. * The fhort expreffion, ¢ Pay the within contents,’ ‘extended at length,

would be, ¢ Pay the within L. — Sterling; o —— or order, value of him.” The
only ufe made of the relative word ¢ within,’ is to denote what the contents are,
"Thus, although there had been no bill, but only an account, the. words, * Pay the
¢ within contents,” would have amounted to a bill for the fum; and the indorfee
would have had recourfe on the indorfer or drawer. So in the cale of Alifon
againft Crawford, (voce Writ,) indorfation upon a bond, was fuftained as a. bill for
the contents ; the bond bemg evidence what the contents were, and that there-
was value in the debtor’s hands. In the cafe Grierfon againft E. of Sutherland,
No 63. p. 1469. it was found, that an obligation to P2y, contained in the body
of a bill, was indorfable by the acceptor, gfter payment of the bill ;, upon. this {ole
principle, that all obliga;iong are in fome ferfe indorfable 3. fince every indorfation.
is a new bill;; and the obligation, which.is iij({drféd',lfeijves to thow. for what fum it
was drawn. If, then, indorfation be a. new bill, there can be g queftion, but that
recoyrfe is competent fo the indorfee; whatever be contained. in. the bill indorfed.
It may indeed be argued, fuppofing the inderfation to be a new bill, that, as in
the prefent inftance, it was a bill ,fo;f the sontents ; thefi. contents being a fum
with annualrent and penalty, the indorfation, or new. bill, labopred likewife under
the nullity arifing from that circumftance. But both annualrent and penalty
might, to the indorfee, be held to ’b¢. a principal fum ; the indorfation, jtfelf bearing
value received : In fact, however, the word ¢ contents,’ ought to be underftood.
to relate to ng more than the principal obligation;; the penalty being GOﬁditiona'l,,

and exigible only in cafe of delay.’ ,

I the indorfation were tobe confidered as a mandate, it ought to be held to
be a mandate or procuratory in rem suam ; by which the mandatarius. is commif.
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fioned 10 iyasetvies thie: mtineydue by thiaccéptor forthisown: beloof i and if.fo,
from the nature of mandates it muft follow, that if he has no action for recovesy
of ;; Al mong, upen: the Might -df : the bummdan, whe actia: coMtraria mandati,
qught, to. he-competent: tof Bing: npbn: thiit. ‘very grovad.: - }:would: be  unreafon:
able to fuppafey that hecavfe thel contrailt, betavist thiosmguany, and the perford
upon. whom the ordar is givest s ;nad § thenefowd the- cohttadt, betwwixt him abd
the mandptarist, ‘candtituteds hy sl the fqrms -requireds by low;: ﬂmu&d he alfo
void.

Let it emr be ﬁ)ppofed that't arv mdérf‘atton i% nb‘thmg "Bt the: conveyancc of
a bitl;. us an affignation is-6f 2 bond'; " ftill 4s- m&orfatx%tr ficludes abfolute war-
randice, the indorfee muft have recourfc Suppofe a bond affigned, with abfo-
lute warrandice; although that bond fidtt¥ want writer's name or witnefles, or be
otherwife null ; undoubtedly the affignee would have recourfe upen the affigner.
The law has as much gﬁabhihcd &0 inderfatign te e a probative writ, .and valid
tran{miffion, of a bill ; as, an affignation, of a bond.

- dnwered.: The: d;ﬁlm%lfm Jbetwedn: drawen dad indprler, can vae no_effect.
In the. vafe\Iangs ageind Flockharty: the: bilk was: nokreduced:as-to: the penaley
Oﬂh’i g 540805 Jhecanfo nas; heing.a good bilyiit.pas no . probiative writ;. as
wanting. the sequifite folempities.: Injithas fisuation, W hareklslifcription .can no
more prove the inderfation, then. it can: the a¢geplapses: . "It moufk be nulland in-
eﬁeﬁlﬁl in all refpedts. It wonld be: firange, - 6 hald! the fime pagier:to be: null,
in.refped to drawes-and aceeptor ;- agd. yeb valid andl obligatony; betwixt drawer
and indorfee. . ‘Not beiog-a propet: bill, the: aflignatioh.. oﬁ it by mdnrfanon,
maut, beras littleprobativel on obligatory, ias:the-bilbialelfi 112 i - 7L

JE the writipg foupded-en 4 ahy thing;: it is-of: fﬂxeﬁdmmre of a‘bend, as bear.
lq&aanualnant and penaltay - mﬁwh not h&ving Wrttxrs dsme and: wnndfes,
it 5 not, probative, - . . ulA

,Fhe agument,; that the Wtf%&mxls 2 Rew thi Wdl.l ﬁot ftmrﬁ: th.e pémt&omr’s
caufe +for the. words ¢ pay. the contents;” ake.; equisalént to: 3 répetition ofiithe
whale blll, COﬂfﬁguaﬂﬂ%Of the, fipulation: for, &, L@BHKY:’J As anew: blll thcre,
fare,,‘xq is. equally invalid as therelative one. .+ . i

. Itis-in yain for the pqmqner to.argue, that the mdprfa;xen ha;s all the requis
ﬁges,, yh;pb,_,b(y, w. indorfations ~are. requived;to have s, fos; Bivhaﬂ the ageepiance
aibtpg;reqqxﬁms of &R acceptance, Viz. a-bard subseripiion ;- ykt it-was rendered
of ‘g avail, in confeqyence of the illegal Ripulasion for'a penalty ;. for the famo

egfgn the indorfation muft be equally inefleGuale If ap irtegular writing were

to be fuﬁamed at all ; it-ought to be {g againi} the.acceptor; rather than any one ;
begaufe he knowmgly put his name to it ; and. theteby baund hlmfei,f t:o the
drawgr, or, his arder, for the contents.

I‘pe nulhty mﬁﬁed on, is ur&ed with the more fawu;, that thc; ;bill is of a very
01(1 dmp q

'Ihe Court refufed the petmon amd adbered to the Lm‘d Ordmary s mterloeu—
tor, ﬁndmg the indorfation, as well as the bill, mull,
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A fecond petmon was prefented whxch was hLewxfe reﬁrfed Jand wnthout
anfwers. : e A

In that fecond petmou it was argued that the decxﬁon Innes againft Flockhart,
was erroneous. It was urged, that a'bill ought not to bé accounted ettirely null,
becaufe of a claufe ftipulating for a‘penalty.” Much ftrefs was laid ‘on the decifion
Alifon againft Crawford, (voee Wret,) where an indorfation of 4 bond, in the
words, ¢ pay the contents,’ was held 'to beigobd, as being in effe@ a new bill, -

For Refpondent, Wm Gra;zl
See No 21. p. 1419y, Session Paper: in Advocates’ Librar: _y.

Lord Ordinary, Gr:mgc For Petitioner, Gep. Ogilyie.
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1741, Fuly 10, : S
ANDREW FoRBES, Mérchant in“Rotterddm, agamft Am FONNEREAU

Tue faid Andrew F orbes had freqaent mtercouffe and dealings with his bro-
ther, Alexander Forbes, mierchant it London, in the Way -of-their baﬁncfs s and
as Andrew’s:bufinefs made ‘it néceflary for him to havé acorrefpondent in Lon-
don, to anfwer the draughits he had: oecafion to make: from time to time, ‘on ac:
count of his being in advance for his employers ; fo'he'was in ufe of drawing or
mdorﬁng, to his brother Alexander, the bills of ‘his-Scots employers and’ miak-
ing draughts on him, payable to fuch other perfons a§ he had occafion to be débtor
to, in the way of -his bufinefs. Alexander died in 1740 g “and, in purfuance of
the way of dealing betwixt the two brothers, -Andrew had‘indotfed t6 Alexander
bills to a pretty confiderable extent, fome of Which-he had recovered payment
of, but a confiderable part of them were outfanding at the time of his death.
They generally bore to be drawn or indorfed to Alexander, for value in account
with Andrew; others fimply for value. Andrew drew on his brother- Alexamder
for fums equivalent to the bills he had remitted to him, the balancé on either fide
coming pretty near. All thefe draughts ‘Alexander accepted, and a cénfiderable
part of them were duly paid ; but Alexander dying, and leaving his affairs in
confufion, great part of Andrew’s draughts on his brother Alexander, were re-
turned back to Andrew, which occafioned a confiderable balance to come out on
Andrew’s fide. - Abel Fonnereau being creditor to Alexander, obtained himfelf
confirmed executor-creditor ; and gave up, in inventory, thofe Scots bifls'which
were drawn and indorfed by Andrew. Whereiipon Andrew raifed a procefs for
having it declared, That the property of thofe bills remained with him, and they
ought either to be delivered up, or the money made: furthcoming, where payment
has been recovered by Abel Fonnereau.  And the’ queftion betwixt the parties
was, Whether thefe bills, drawn or indoifed by Andrew, payablc to his brother,
and bearing generally to be for value in account, did remain the property of
Andrew, notwithftanding of Alexander’s - having accepted draughts for equiva-
lent fums? Or if, by their being originally payable or indorfed to Alexander,
and his after accepting of equivalent draughts by Andrew to his creditors, they



