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It was anewered, to the 14, Thatthe defender’s infefiment was in virtue of a
pracept of slare constat from Heriot’s Hospital, in- which, of: .course, the teinds were
thrown in with the lands ; and his plea Gipon this right could mesn no more than
to delay the Minister 4nd Kirk Session, 4nd put them: to. the expense of a re-
duction., - And further it was-contended, That the privilege of a passessory judg-
ment: was, not competent in ah ackien: for teinds; Stair's Insututxons, Lib. 4.
Fit, 17, .§.'3. which holds in a mera partxcular manner when Ministers have an
interest.

To the 2d5 it was answered That there W&S nd law which made the Commm
sary fiars the rule either for Ministers® stipends or any other titulars’ teinds ; and
farther, that, by the cdstom of the parish of North Leith, and the neighbouring
parishes, the highest fiars were payable to the Ministers for their victual.

fiars. _ ,
Act. Ja. Graham, sen. : Alt.,Ja. VS[(_oi‘ii.rwoad.
' o o Edgar, p. 44.

1780. February 1.
SomervELL of KenndX, #gainst STEwarT of Kirkwood.)

The act 1693 'proiridés, ¢ That the teinds of Iands'EéI;ongirfg“.in property to the

patron, ttular, or ;acksman, shall be free of any allocation to the Minister, if there

be free teinds beside.”” In a process of sale of teinds, at” the heritor’s instance
against 4 tacksman who had a tack comprehending the teinds beth of the pursuer’s
lands and of his own, and whereof the tack -duty was total.ly aItocated to the Minister,
the taci{snian u}sxsted, upon the above act‘ 16 have ‘the. whoIe tack duty faid over
'upon the Pursuer, m consequ ence of chuch he would have the teinds of his own

Tands free, w1thout paymg any tack- duty therefor It was answered 1mo, The act of

Parliament gives a power of allocation to the titular or tacksman, but nges no power
to alter the 1ocahty, being once ﬁxed by decree ;- 2do, . The tack- duty is not the
teind of the tacksman’s own lands, but what he has covenanted- to pay for the
teind, which, in all events, he must pay cither to the titular or to the Minister.
The Lords found, That the defender cannot exempt his lands of any part of the
tack-duty. See AppPrNpIX.
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The Lords repelled the defences, and decerned for payment at the. hxghest
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his own lands, even from that part of the stipend which had been xmmemonally
paid out of them to the Minister. This was found, 1mo, Because the act 28:
Parl. 1693, makes no distinction, but allows, in general, patrons to exempt the
teinds of their own lands; 2do, From the nature of the thmg, because, when a
patron or titular has right to the whole teinds of a parish, it is equal to him how
the stipend be paid, whether out of the teind of his own or other peopIe s lands,
for still he draws the remainder. An use of payment of this -kind is: as. “much
veluntatis with respect to the titular, as it is with respect to the proprietor to lay
the burden of the Minister’s stipend, sometimes upon one farm, sometimes upon
another. See APPENDIX.
Fil Dic. v. 2. p. 448,

1736. December 16.  GREENOCK against GREENOCK.

Teinds fall to the heir of line, not to the heir of conquest.
C. Home.

*+* This case is No. 8. p. 5612. woce HEr1TAGE AND CONQUEST.
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1738. February 1. Duks of Doucras against ELLIOT of Woolie.

A titular of the teinds of a whole parish having given to an heritor an heritable
right to the teinds of his own lands,-to be held of the titular himself, for payment
of 100 merks yearly of teind or feu-duty, which was pretty near the sum that
fell to be laid upon these lands in a proportional allocation of the stipend; ina
process of locality, the Lords refused to allocate any part of the stipend upon this
heritor, in regard it was implied in the transaction, that he was to have right to

“his own teinds, absolutely free from the burden of any ‘part of the stipend ; that

it must be presumed he paid an adequate price for the same, and it would be
making him pay a price for nothing, if, the next day, these teinds could be evicted
from him, and allocated to the Minister. See APPENDIX. o

: g Fal ch v, 2. f. 442,
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1738, June 22. SivcLAIR of Freswick agam:t GroaTt of Wares.

In a process at a titular’s instance for the teinds of bygone years, who insisted
for a fifth part of the rent the lands were worth for the respective years, and:that,
without regard to the rent payable by the terant to the heritor, who, on account
of grassums, or extraordinary services, as was said to be the fact in this case, might
accept of less than the lands were worth, he might be allowed a proof of the trie



