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1688 7une 29 :
RoserT. RUSSEL agzinst LmY BALINCRIEFF and the TENA.NTS of Carnock.

I the multxplepomdlng bethxt Robert Russel, who. had. obtamed a. decreet
of furthcoming, against the Tenants of, Carnock, of some.rents arrested in their
hands, as belonging to Balincrief jure mariti, and the debtor s relict,

Alleged for the Relict, That.she; as executrix-creditrix, ought to be preferred
to Russel, who should. have_confirmed the debt arrested after her husband’s
death, and her confirmation was before.the decreet of furthcoming,

. Answered,. Arrestment, s nexus.realis, and cannot be, evacuated by the debtor s
death .2de, The. subgect,a:rcsted was.not at first.confirmed in the principal tes-
tament, but-only eiked;.and the decreet of. furthcommg is pnor to.the confir-
mation of the eik, and thete ‘was no protestation to eik.

Tue Lorps found the decreet of farthcoming to be prior and preferable com-
plete diligence. : But if. the. conﬁrmatlon of  the rents had been anterior to the
decreet, they would probably have decerned in favour of ths relict ; yetan ex-
ecutor not gua credrtor, could not compete with one arresting, before the debtor’s
decease, though his decreet of . furthcommg were posterior to the confirmation.
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1In a competition. betwrxt an~arrester {upon -a dependence -and another-credi- -
tor; who, after the common debtor’s death, confirmed the. arrested subject as.

executor-creditor.; the Lorps preferred the executor-creditor hoc statu, he find-

ing caution to make the sums furthcoming to the arrester, in.case the arrester’s -

¢him should be purified. ~ Sez ApPENDIX..
Fol. Dic. v. 1..p. 180..

Fune: 22.

1742 ‘
CARMICHAEL agamrt "ANNA. MOSMAN, Relict of Harpy:

HArDY assigned to the Treasurer of the Bank, a-debt due to him-by M‘Ken-
zie of Rosend, in security of a debt he owed the Bank..

Robert Carmichael; another creditor of Hardy’s, arrested in thé hands of the
Treasurer, and pursued -a furthcoming ; wherein. the Freasurer declared that
the Bank was. noways debtor ta Hardy, but was.creditor to him.in-the sum of
L.30: 5 Sterling per bill, in security whereof he had assigned to them a debt
due to him by MKenzie of Rosend,: which assignation bore this quality, That
in case the Bank should recover mere than what was due to them, they should

No 36.
An arrest-
ment, laid on
before the
common
debtor’s
death, with
a decree of
furthcoming
obtained af-
ter his death, .
preferred to
the claim of
an executor-
creditor, who -
was confirm-
ed before the
decree of
furthcoming,
but had not
eiked the
subject in
controversy - .
till after, ..
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No 38.
The confir-
mation by an
executors
creditor,
compleated- -
before .decree
of furthcom-
ing-be obtain:-
ed on a prior
arrestment, -
is preferable
to the arrests
ment. .



