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Found, that
no difpofition
by a bank-
rapt can dif-
able creditors
from doing
diligence,,

‘1206 BANKRUPT.

Tue Lorps adhered to the Lord Ordmmy s interlocutor, p"cfemhg thv: truf
tees.
A {Lc0nd petition was refufed withoat anfwers.

For Petitioner, Albx. Garden, Williamt Grans, »For Refpondents, Alex. Hay.
Ful. Dic. v. 1. p. 85.  Session Papers in Advocates’ Library.

1734.  Fuly 12.
Snee and Co. Merchants in Londen, and Jorn Boers, their fa@or, against The
TrusTEEs for the CrEDITORS Of MicHaEL ANpErsoN, Merchant in Edinburgh.

A BANKRUPT having granted a-difpefition of his whole effets, to certain truf-
tees, for the behoof of all his creditors ; in 4 reduction of it, wpen the adt 1696,
the reafons were, that a bankrupt was difabled from granting fuch a right, the’

not directly ih prefetence of ene creditor to #nother, yet indiredly, by putting all

upon an equal footing, the moft remifs with the moft vigilant. 2de, The truftees
were of ‘the bankrapt’s own naming, and his neareft relations ; -and thefe truftees
invefted with moft unreafonable powers, fuch as, to adopt creditors or not.at-their
plealure ; to divide the price of the-effe@s among the creditors, without being
liable to any check ; beirig- impowered to do fo-as arbiters, and in that capacity to
determine alfo the expences of management: Alfo it was declared, that they

‘thould not be made liable for omiffions : And lastly, That there fhould be a for-

feiture upon'the creditor, who fhould quarrel or impugn the right granted to.
thefe truft¢es, "or who fhould ufe feparate diligence.~——THE Lorps found the
reafons of reduclion relevant, and, at the fame time, laid hold of -this oppmtumty
to declare their fentiments againft all fuch difpofitions in general, and, in that

‘view, caufed infert the following claufe in their interlocutor: And L further find, That:
70 di. rpom‘zm by a bankrupt debtor can disable creditors from doing difigence.

~Fol. Dic. v. 1. p. 85..

*.* The opinion upon the general point, expreffed in the above interlocutor,.

renders it immaterial what were the particular circumftances of the cafe. There
- were, however, fome not mentioned in the above report.

Bogle, factor for Snee and Co. had obtained from Anderfon a ‘bond of ‘corro-
boration of the debt due to his conftituents, upon which, and upon two bills due
to Jeremy Lupton and Samuel Dawfon, he charged Anderfon with horning. He

“was proceeding to poind, when he was flopt by Anderfon’s truftees, as having

right, by the difpolition in their favour, which was dated the day pof’cerxor to
Bogle’s charge.

Buogle inftituted a reduction upon the {econd branch of the act 1621. He pre-
vailed in fo far as regarded Lupton and Dawfon’s bills ;' but it was pleaded by
the truftees, that at the time Anderfon granted the bond of corroboration of
Snee and Co’s debt, he was bankrupt in terms of the a&t 1696, confequently the



bond upon which was founded the title to purfue the reduction, was itfelf reduci-
ble. Tue Lorps found accordingly, and the reduction was abandoned.
Bogle then obtained a decree of conftitution of the original: ground of debt,
“and -arcefted in the hands of the difponees. In.the furthcoming, the queflion of
the effe&t of the difpofitien emnuiwm bororum, was brought forward.
In addition to the {pecialities of the cafe enumerated in the above report, it
‘was Hkewife ohizt¥ed, "That the debts due to the bankrupt were net fpeciably af-

figned in the difpofition, fo as to e traced, or capgble of intimation, confequently-
the creditors had no check upon. the truftees, and no f\.cumty to' prevent the

bankrapt from privately taking up* the ‘TIONEY.
The -anfwer of the creditors, -upon the general queltion, was fimiar to that
-urged in-former cafes, (supra). As-to the“fpecialties; they argued, that no truft-

‘deed -could ‘be perfectly fimple; that objeéhonah'le conditions were 1ot chaﬂenge- :

“able on thea® of 16g6, whatever they mightbe on that of 1621:  The grounds
of -chdltenge of fach-deeds are either in' refpe of undue prefcrence -proceeding
“upon 'the att - r696 or on accaunt of the injultice of the cenditions: ‘1nrpofed, pro-

‘eeedmrg upon the 2% 1621; ' The crrcu*m?ta»nce merely, that there are conditions, .
is no-abjedtion. ’ "IIJmey ik be- unju& to be ﬁbje&xmable It-was neceffary for
the ‘bartkrupt to name the *truﬁees ‘in-order-to gtve form and effeét to the - deed. .
The truftees are ret -impowered to affume-what creditors - they -pleate ; -they are -
only entifled “to--commiunicate- thre- berreﬁt of the deed, to creditors - appearing
within a -certam ‘time, ‘though mot named -in the deed.. “The. forfeiture,  upon -

ufing diligence, is not reducible on the ftatute 1696, as it is applicable to all ‘the
~ creditors, " If it'be not firittly legal, it ought. to ‘be ‘held pro non scrivto. Ukile
per inntle-non witiatur. - "The claufe relative to freedom from the:confequences of

omiflion, was meceffary~to induce struftees to accept: But there -have been mo -
- omiffions. Asto-the circumftance that the affignation is general; it.refers to an -
inventory. The truftees rendered -the affignation - {pecial, by inventorying and -
rouping the effecs at the fight of a. ‘magiftrate.. A difpofition omnium bonorum in. .
favour of one creditor, in exclufion of another, is challengeable. . Such a difpofi- -

‘tion for behoof of all the creditors is not fo.. ‘It cannot be pretended ‘there was

fimulation. = Poffeflion was not retained a moment.
“For ‘Snee & Co. Fas. Ferguson: .~ For Anderfon’s Creditors, Ro. -Craigie, 7:1; ‘Grabam.
: L Session Papers in Advocates’. Library.
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A sangrupt had difponed to truftees in favour of his whole creditors. A

creditor had previoufly executed a charge of horning.—This found fuflicient to-. -

render the truft-deed 1neﬁe&ua1 .See The paxtlculars voce LEcaL DiLicENcE. -
- See. No 241. p. 1205, ' Fol. Dic. w. 1. p, 85.
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