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1464 BILL or EXCHANGE. DL

Stair obferves, title AssiGNATIONS, § T2., and Sir George Mackenzie, eodem, titulo
of his Inftitutes.

It was contended for Mr Elhot, That he ought to be prefen:ed 3 Imo, Becaufe
the bill, or affignation, was to a liquid fum, which could not carry the corpora of

wool, &c. in the faltor’s hands, and which could only be carried properly by the

efcheat. 2do, By the a&t 145, James VL. Parl. 12. the debt, in the horning, was
preferable to all affignees, donatars, &c. fo that he had a legal preference upon
his denunciation. 3téo, The creditor, in the horning, was preferable to a pofte-
rior arrefter, though prior to the gift ; and, in competluons betwixt arrefters and
aﬁignees the dates of the arreftments and intimations give the preference: So
that in the prefent cafe, the intimation being pofterior to the denunc1at1on, the
donatar ought to be preferred. .

Stewart answered to the 152, That by Naughtons oath, it appeared that the
effects were fent to him anno 1707 ; and they were converted into money long
before the draft; and, though the draft had been next day, after receipt of the
goods, yet that moment he .came in Scot’s place, who was the only perfon that
could call Naughton to an account. To the 2d, it was answered, ‘That the argu-
ment from the ftatute, could only hold when the affignation was pofterior to the
denunciation ; but, in the prefent cafe, Scot was fully denuded prior to the de-
nunciation. And, as to the 3d, The denunciation might prefer to a pofterior ar-
refter ; becaule, till the date of the arreftment, the creditor arrefter had no man-
ner of intereft; but here Stewart had effectually eftablithed his right prior to El-
liot, whofe title was not completed till declarator. -

Tue Lorps found, That the goods of Scot, fent upon his account to a fa@or
in Holland, to be difpofed of for his behoof, and the produ@ thereof to be re-
turned to him, fell under the efcheat: of Scot, to whom the goods belonged :
But found, that the creditor in the bill, upon the factor, protefted for not-accept-
ance, was preferable to Elliot, the donatar to the efcheat ; feeing the drawer of
the bill was, by the draft, denuded of the fubje& for which the bill was drawn ;
and that the faid bill was drawn before denunciation, and protefted before the
gift of elcheat: And, therefore, preferred the creditor in the bill. See Escugar..

For Stewart, Fa. Fergusson, fen. Alt. Sir Fo. Elphinstone.
; Fol. Dic. v. 1. p. 97. Edgar, p. 32.
e
1734. November 27. MiTcHELL against MITCHELL.

James Gray, in 1429, drew a bill upon the Earl of Dundonald, for L. 17 108,
payable to William Mitchell on demand. Fhe bill was next day protefted for
non-acceptance. An adtion for payment was raifed againft his Lordfhip. His
Lord{hip brought a multiplepoinding ; a James Mitchell, having, as creditor

- of Gray, ufed arrefiments in the Earl’s hands, and obtained decree of furth-

coming.
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Tre Lord Orpavary ¢ preferved Mitchell: the arrefter, in réfpect of his dili-
gence, ta the intereft produced for William Mitchell'—Williare Mitchell, m a pe-
titions, pleaded; "Fhat there was no: competition between creditors of James Gray.
" 'The petitioner is not' Gray's cveditor, but the Earl’s; having paid Gray full value
for the deaft on- the Eark  Having. intimated his right by the proteft taken; he
became as: effeCtually. pofleffed: of the debt, as if the Earl had granted a bond
for it te Giay:; which Gray had: afigned to the petitioner; and which the peti-
tioner had'intimated:  James Mitchell’s diligence, therefore, commenced after
Gray was-dénuded, and muft be utterly ineffectual,

Answered ;. A proteft-for hon-adceptance, ought not: to be accounted eqaiva-
lent to afi- intimated: aflfignation; for the drawer of the bill centinues liable ;
whereas the affignee has- no recourfs on the cedent.: -Befidds, Gray was bank-
rupt in terms:of the fatute of 1696 ; fo that whatever the Earl owed to him; was
fubject-only to the-diligence. of his creditors, not to his own arbitrary difpofal.

"Fis Loxps altered the Lord @rdinary’s interlocutor;: an»d preferred the hold?ér
of the dmft. to the aweftor...

Lord Qrdma,;:y, Lord Fstice Glnl. For Pentmner, P, W’edderbura For Kefpondent, P. Ba_yle. .
- Fol, .Du: e L g, 97:, Session. Papers in Advoeates’ Lzbrar_y

,1;7 37 \Eﬁbnm;«y A Ker apaimt CHALMERS..

Rucuarp Bury of. Cla;kﬁom, drewa bill dated 3oth ]uly L7315 upan er Jamess’
Dalmel of Binns,. for L. 800 Seots,. payable to:Ker .of Houndwood, or. order, be,
thxt and: Magtinmas then nexts. This billwas prefen,t,ed and protefted.for non--

acceptance,  6th- May 1732.

Burn drew aaothe.r bill, dated 6th Auguft’ 1731 upon' Six James, forL.2 3
Sterlmg, payable to John Parkhill, or order, againft Whitfunday- thereafter;

which was indorfed.to Alesander Chalmers;. and . protefted for non-acceptance:

‘upon #th:Auguft 1731
Ker, the purfuer of this action, reprefentatxve of Ker of Houndwood, to-whom

the firft-mentioned bill was payable, in a competition. ‘before-the. Sheriff, pleaded
preference on the debt-due by Sir James Dalziel, as having the firft - bill drawn

upon him. The Sheriff. preferred Chalmers, helder of the fecond b111 as. havmg :

the firft proteft for non-acceptance.
Ker raifed advocatipn.. Lord Elchies- Ordmary ¢ repeIl'ed the. reafon of advo-l

eatipn ; found no iniquity:; .and remitted the:caufe.””

In a petition, . pleaded, Intimation has.not been eon.ﬁdered as a-neceffary fo- -
lemnity towards. eftablithing a . right. by bill ;. Stair, Inft. b, 1. tit. 11. § 7.3 anda
b. 3. tit. 1. § 12.

‘Let.it be. fuppofed the debt. due by Sll‘ James Dalziel were conflituted by bill, .

A ﬁmple indorfation would carry the right to it:; and the indorfee could not be -
| excluded by arreftment or affignation ; neither could’ he run any rifk for. want of s
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