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¢ viz. the purchase1 undertook the risk and hazaid of transportmg the goods
¢ ﬁee from seizure.” Had the purchasers (that is Thomson and Scot) under-

- taken this risk for the sake of the scller, to aid him in carrying on the fraud,

it is already admitted, that the hire stipulated to them might be avoided ; but
that is not the case ; Thomson and Scot made no bargain of this kind ; the
seller was not at all concerned what they did-with the goods ; ‘and if they pro-
posed to evade the custom-house officers, the risk was their own, and they were
to account to themselves for it. On the contrary, the-bargain with the seller
consisted singly in this, that hie was to receive the price, and deliver to them
the brandy ; and tiat, after it was in their possession, he was to be no further
concerned ; for the meaning of undertaking the risk rei vendite, is no more
than negative as to the seller, that he is no further obliged than to deliver the
goods 3 the consequence whereof is, that the “buyer, naturally undergoes the

haz'xrd of goods which by delivery are his own.

_The Lorps found, that action on the bills in questlon for the pnce of run
goods, though bought as such, is competent.
Ful. ch v. 2. p. 24. Rem. Dec. v. 1. No 40. p. 8o.

—t

17 36\. November 16. Scoucar, &c. aghz’mt James G ILCHRIST.

Tus was a charge upon a decreet of the Bailies of Edinburgh, for the dama-
ges sustained through the suspender’s not- dehvery of certam -goods, such as
bxand), &c. sold by him to the chargers.

For the suspender, it was alleged ; That the goods in question were sold as
run goods, which appeared from the- prices, and ‘whole circumstances of the
case ; therefore he could not be liable in delivery thereof, or for any damages
ansmg through not-delivery ; seeing, by the 11th of Geo. 1. chap. 29. ¢ It is

« provided, That, if any person shall expose to sale prohibited or'run goods,
¢ the same shall be forfeited, and may.be seized by the party to whom the
" same shall be exposed to sale, or any officer of the customs, &c.; and that -
¢ the person so offering to sale such goods, shall also forfeit and lose triple the
¢ ‘value thereof.” Whence it was contended, That the suspender could not be
liable to deliver those goods, which the butyer, without payment of the price,

" could not only have seized, but likewise have subjected the seller to triple the -

value ; that thereby the sale was annulled by public law, and the exposing
thereof to sale was a statutory crime, subject to severe penalties, to which, by~
no law or equity, the suspender could be compelled.

2dly, It is-also provided, by the same statute, * That all prohxblted or run
¢ goods, s0 bought by any person, shall, in like manner, be forfeited, and may,
< after delivery to the buyer, be seized and taken from him by the seller, or
« any officer aforesaid ; and the buyer, heside forfeiture of the goods, shall for-
4 feit and lose triple the value, &c.’- Whence it was argued, It did likewise -
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,zappear that the contract of sale was annulled ; seeing the seller was. 30 far from
being bound to grant warrandice to the buyer, that he might seize the goods
himself, and have action against’ thd)uyer for trxple the value ; which is quite
inconsistent with the substance of the contract of sale.

Replied for the chargers: That the statute does not make void the contract
touching run goods, which, however,. could not have escaped the’ Iegxslature,
had it been intended. And, as’ to the above provisions, 1mo, The forfeiture of
the goods, and triple the value, is not in favour of the person who seizes, but of

the Crown ; the act here entrusts the seller with a power to be exerced for the .

- benefit of the publxc which he may, use or not at his pleasure, and which does
not at all impinge upon the precise obligation betwixt .private parties. For,
2dly, Let us suppose the goods actually delivered, and, upon that, seized by the
officets of the public ; surely it will not be pretended, that this would save the
purchaser from payment of the price : or, let us even suppose the goods were so

‘seized by the seller himself ; neither could this stand in his way to demand pay-
ment of the price, which became due upon delivery ; and his afterwards seizing
of the goods, as an officer of the Customs or Excise might have done, could in-
fer no culpa or blame to forfeit his price: if so, the consequence.is undeniable,
tHat the seller should beliable in damages, if he does not implement his bargain.

3dly, Admitting the forfeiture were to accress to the benefit of the person who
seizes, even this would make no alteration ; for, though the seller might seize
the goods after delivery, yet the buyer. has the very same thing to plead ; he
might seize before delivery, and so the benefit of the forfexture accress to him :
so far they are in paricasu ; and, if neither the one northe other has done this,
what remains, but that the bargam should stand?

Duplied : That though the statute, does not expressly‘annul such contracts,
yet it vutually does it, as above, and superadds severe penalties. And, to the
first, It was answered, That, by an express clause in the act, the fort‘euure and
penalties are divided between his Majesty and the seizer. To the second, second,

- The present questlon is not concerning the recovery of the price of run goods 3

for though, pefhaps, if the'buyer had received and disposed of the same, he
Would be liable for the price, yet that does not affect the ‘present case ; for, in
many instances where the contract of the sale is void, yet the buyer will be
liable for the pnce in point of equity. Thus, if a minor, without authority of
his curators, or even a pupll purchases goods and disposes thexeof to adwntage,

he will be liable for the price, though the contract was ongmally void ;" but the -
action, in such case, does not arise from ‘the contract, but from the natural .

gtound of equity, that no person is allowed to profit by another’s’lcss.  And it
is absurd to pretend, That, where the seller himself seizes the goods delivered,

he could have action for the price ; if the price was actually received, he might 7

possibly retain it iz panam of the buyer, though the ‘statute is silent on this
head ; but, for certain, it is contrary to the nature of a contract of sale and
- iwarrandice therein 1mplxed that the seller could sue for the price, when he him-
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self seizes the goods. And the present question is, if he can be obliged to the
delivery thereof, or be liable in damages, if he fails therein, since he might have
seized the effects immediately upon delivery. S

To the 7hird: The seller and buyer are indeed upon cqual footing, as to the
liberty of séizing the goods, and -being entitled to triple value, &c. ; all’ which -
plainly shows, that the contract is not bmdmg upon the one party more than

the other ; so that, upon the whole, it is evident, that this act, in order to dis-

courage the running of goods, has not only annulled contracts of sale con-
cerning the same, but likewise imposed severe penalties upon the execution
thereof.

The Lorps found the reason of suspenswn relevant that the purchaser knew,
at the time of the sale, that the goods were prohibited ar run-goods, in terms of
the act of Parliament, ~ o

, - | C. Home, No 34. p. 64, -

t
i

1740. November 6. .
Tuomas WiLkie Merchant in Cowper of Angus, against Tuomas M‘Nemn
Merchant there.

Tur said Thomas Wilkie purchased - from one Patrick Wallace, merchant in
Aberbrothwick, 33 ankers of brandy, which were to be delivered to him next
day at Hayston ; and next morning, Thomas M:Neil (who was present at the
bﬂrgam) came to Wilkie, who was then going to receive .the brandy, and de-
sired that he would allow him. to be a partner for 13 ankers of the cargo. Wilkie
agreed to the proposal ; and, in order to execute the same, he drew a bill on him
for the price of the quantity, (which he consented to give him), payable to
Wallace. MNeil accepted the bill, and gave it to Wilkie, to be -delivered to
Wallace upon receiving the brandy. After this, Wilkie went to Hayston and
recc:lvedr the brandy, and gave Wallace Mr M‘Neil’s bill for the price of the 13
ankers, and his own for the remainder. But, in his way home, a Customhouse
officer seized the whole.

Mr Wallace the seller, insisted against Wilkie for payment, not only of his

own bill, but likewise for payment of M‘Neil’s bill, smce Wilkie had signed
the same as drawer.

Wilkie baving been obhged to pay M‘Neil’s bill to Wallace, and havmg got
an assignation thereto, proceeded to discuss the suspension of a charge which
had been given by Wallace to M*Nell. .

For the suspender it was plmd:d That though the bill bore value received, yet\
really and truly no value had been paxd forit: That the true cause of granting
ir, was a promise to deliver a certain quantity of brandy, which had never been
delivered ; and that by the act 29. of 11th Geo. 1. all bargains with respect to
an untawful subject of commerce or prohibited goods, such as brandy, thourrh



