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- Jamzs BaiLiie ggainit Warson of Saughton.

1734, June 30.

THE queftion betwixt thele parties was, Whether, in- the redemption.of u fpeciaf
adjudication, the creditor is entitled. to a fifth part more than the principal fum,
and annualrents accumulate in the decreet.

The arguments for the reverfer were : That, by the firft claufe of the a&t 1672,
concerning {pecial adjwilications, it is ftatute, ¢ That the Lords {hall adjudge fuch
« part of the debtor’s eftate, as {hall be worth the principal fum, and annualrents
¢ then refting to the creditor, and a fifth part more, in refpedt the creditor wants
¢ the ufe of his money.’ Whereby it is plain, the fifth part does not become a
debt on the reverfer, nor ought the adjudication to be led for payment thereof’;
as the act only provides, That fubjects, equal in value to the accumulate fum,
and a fifth part more, fhall be adjudged ; confequently, fince the ftatute does not
dired, that this fifth part fhall be added to the accumulate fum, and become a
debt on the reverfer, it is impoflible, in the cafe of a redemption, he can be bound
to pay it. The reafon likewife affigned in the law, for adding the fifth part,
viz. In refpeé the creditor wants the ufe of his money, and is neceflitate to take
land for the fame, plainly fhows, That, when the creditor gets back his money,
he is by no means entitled to the fifth part; for, in that event, the only reafon
affigned for allowing it ceafes. ~ Nor does the pofterior claufe, concerning the re-
demption, admit of this conftruction, as the lands are thereby declared redeem-
able, ¢ upon payment of the principal fum and annualrents” Now, there can
be no doubt but thele words muft have the fame meaning here, as in the former
claufe, viz. ¢ The principal fum and annalrents thereof, refting to the creditor ;’
under which chara@eriftic, the fifth part more can never be comprehended. It
is true, the extent of the {fubjet adjudged, muft be equal in value to the princi-
pal fum and annualrents, and a fifth part more ; but the extent, or value of the
{ubjeét adjudged, cannct augment the fum, for payment whereof fuch fubject is
adjudged. Nor is it any objection to this fenfe of the words, That, at this rate,
the adjudger, in the event of a redemption, fhall not only lofe his penalty,-but
even the expences of his diligence; feeing a flatute muft be taken as it ftands,
and cannot be altered but by the legiflative power that introduced it. - However,
if it fhall feem juft that the expences be given to the creditor upon redemption,
the fame, by an equitable interpretation, may be found to fall under the words
of the claufe, ¢ The expences of the infeftment; which may include the ex-
pences of the diligence led previous thereto.

For the adjudger, it was conzended : ‘That, by the ftate of our law, with refpe@
to apprifings and adjudications, it was plain, 1mo, That the accumulate fum, in
an adjudication, bears annualrent from the date of the decreet, though the fum,
before that period, did not bear annualrent; and that, in confequence of the
ftatute 1621. 2do, When, by the act 1672, {pecial adjudications are allowed to
be led, not only for the principal {fum and annualrents, but alfo for a fifth past,
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more, the sccumulate fam was to bear annualrent. 3tis, Neither by the ancient
nor modern law, an apprifing or adjudication could be redeemed, but wpon pay-
ment of the accumulate fum contained in the adjudication, and annualrents
grown due thereon fince the decreet ; in fo far as thele were not {atisfied by the
creditor’s intromiflion. It is true, there is this difference betwixt the law as it
row ftands, and as it ftood formerly, viz. That, by the ftatute 1469, the lands
were valued, and no more was apprifed than was fuilicient to anfwer the accu-
mulate fum ; {o that there was no accounting for the interim rents, nor for the by-
one annualrents ; and the redemption was upon payment of the accumulate
fum : But, by the a& 1621, when apprifings were general of the debtor’s whol=
eftate, and annualrents were declared to be due upon the accumulate fum, there
behoved to be an accounting before redemption, fuper intromiffions imputed to
the accumulate fum; and, if the rents did not anfwer the annualrents, the
debtor behoved to make good the deficiency of the annualrents, as well as the
accumulate fum, before he could redeem : And fo the law ftands, with refpect to
general adjudications, upon the ftatute 1672. But, in {pecial adjudications upon
that law, if the creditor attain the poflfeflion, there is no accounting for rents;
feeing he has lands anfwerable to his accumulate {um, which includes the fifth
part, as well as the original debt ; and therefore, in that cafe, the adjudication is
redeemable, upon payment of the accumulate {fum in his adjudication, with the
expences of infeftment, &c.: But, if he is barred from the poflefiion, or if it
does not yield the rent ; then the adjudication is not redeemable, but upon pay-
ment of the accumulate fum and annualrents.

The law fo ftanding, it would be & very extraordinary interpretation of this
ad, That, though it allows the creditor to adjudge for a fifth part more, . e. has
impignorate the lands for fecurity thereof; yet it {hould allow this pledge to be
redeemed, without payment of the fifth part, for which it was impignorate,
2ds, That the a@ fhould allow the creditor a fifth part more for the want of the
ufe of his money, as more beneficial than the penalty, which may be adjudged
for in the general adjudication, and yet the lands fhould be no fecarity for this
fifth part, but that they fhould be redeemable without payment thereof ; when &
muft be admitted, that a general adjudication for the penalty, is not redeemable
without payment of the penalty, and intercft grown due thercon.

As to the argument, That a fpecial adjudication is fuppofed by the a& to be
redeemable, upon payment of the principal fum and unnualvents, for which it did
proceed, it was anfwered, The intention of the claufe was not to fettle the con-
ditions of the reverfion, thefe being eftablithed by the common Jaw, viz, That
the pledge could not be redeemed, without payment of the debt for which it was
impignorate.  And as, by the former part of the claufe, the lands were to
be adjudged in fecurity of the principal fum and annualvents, and a fifth part
more ; it needed no ftatute to determine, that, upon payment of thefe, to-
gether with the growing annualrents, from the date of the decreet, the lands

fhould be redeemable. But what it fingly intended, was to limit the leghl of
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fuch fpecial adjudication, that it fhould not endure fo long as that of a general’
one. The obfervation anent the fifth part’s being added, only becaufe the cre--
ditor is neceflitate to take land for the fame, and;that therefore, when he got his’
money, the reafon of it ceafed, is to mifconftruét the law ; for the creditor wants the
ufe of his money when he cannot obtain payment, but is forced to adjudge ;-
which, being @ fale the creditor is obliged to make, therefore the law gives him
a fifth part more, without any confideration of what fhall afterwards occur,
whether the debtor happen to redeem the lands or net. .
Tae Lorps found, That the redemption could not proceed, but upon paynient
of the principal fum, annualrents, and a fifth part more ; and therefore found the
order of redemption void. v : - : .
' Fol. Dic.v. 1. p. 6.. C. Home, No 66. p-113.

1740. Fanuary 15. ©  Evizasete MirrIE ggainst Hamirton of Murdifton.
Incuis -of Murdifton, difponed his eftate of Murdifton to Alexander Inglis,
alias Hamilton, and certain heirs of tailzie fubflituted to him, containing referv-
ed powers to burden, &c. ; and, foon thereafter, ‘he bequeathed fgygral»legacies to .
his friends ; particularly, he granted a bond to James Pollock for 10,000 pounds
Scots, péyaible after his own death; and; at the fgme time, he difponed his o-
ther eftate, real and i)erfonal, to truftees, to be applied for payment of his debts
and legacies. Upon Pollock’s deceafe, his reli&, as exe_cutrix-creditrix to him,
brought a procefs on the paffive titles, for payment of thg 10,000 pounds Scots,
againft Hamilton of Murdifton, the difponee, who had fucceeded to the eftate of

* Murdifton, and who likewife had had f{ome intromiffions, as one of the truftees ; -

in which it was found, that the eftate of Murdifton was affetable for payment of
the 10,000 pound bond. Upon this declaratory decreet, without infifting to
have Murdifton perfonally liable, fhe brought an adjudication againft him upon
the ftatute 1672. N ‘ _ .
The defence pleaded was, That as no apprifing could have paffed againft him
before the ftatute 1672, fo neither could the adjudication introduced by it, in Place
of apprifing, go againft him ; efpecially, as he was not .founq perfonally liable.
In fupport of this, it was obferved, That the adjud1cat10n§ introduced by the
ftatute, were introduced in place of apprifings, as was plain from the exprefs
terms of the act; and, that it did net fupercede the adjudications formerly com-
petent, where there could be no comprifing ; particularly .adj}ldi(.:ations ad factum
praftandum, in implement of an obligation to difpone ; adjp&capxons contra here-
detatem Jacentem, Ec.; for all fuch remain as they were before the flatute ; and:
that no adjudication, in terms of the flatute, is competent in place of thofe an-.
cient ones, the one introduced by that act, having,only ‘come'in Rla,ce of comprif-’
ngs ; therefore, where a comprifing was not cc")mpet,ent”befgrq‘ th"é'ﬁatutg, neither.
i an adjudication ilpon the law now competent, Further,_r,x,o comprifing was



