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roneous confequence, if one fhould thusargue: A charge of horning againft the
fuperior is equivalent to an infeftment ; therefore, an apprifing with a.charge can-~
not be carried but by a fpecial ferv:ce The anfwer would be plam That
though the law, in competition of apprifings among themfelves, has given this
effet to a charge againft the {uperior, it has not confounded the nature of our
rights ; and an apprifing with a charge remains ftill perfonal, and is carried by a
general fervice.

¢ Tue Loros found, That the widow has right to her terce, or third of the
lands wherein her hufband died infeft : and preferred her for the faid terce, to
the hail other creditors adjudgers.” (See-TErGE.)

Rem. Dec. w. 1. No56p 108.

1737 Julp 22.  James Braw and Jonn NAIRN against RoBErT FREEBAIRN,

Tue queftion betwixt thefe parties was, Whether or net a gift from the Crown
to the faid Robert Freebairn, his heirs, aflignees, and fubflitutes, of being the
King’s fole printer for 41 years, was adju&geable ? The argaments urged for the
defender were, That every debtor ought to difpone in’ fatisfadtion of a juft debt,
and, if he refufed, the law would do it for him ;- but, where he could not, the
law cannot interpofe. It was further plead‘ed in general Fhat, if a right may be
affignable, but not without the confent of a third party, no creditor, untit fuch
confent is obtained, can pretend to adjudge, under colour that his debtor unjuftly
refufes to affign.

It was likewile argued : That there are feveral ofﬁces, where a delectus per_'/ona;'
is abfolutely neceffary ; and, to intruft the officer with chufing his fucceffor in
fuch offices, would be dangerous to the conftitution: e. g. To fuppofe a bench of
Jjudges, who had right to theu' offices by dxfpoﬁtlons or adjudications, would be
abfurd. It is true, there is no flatute concerning this matter; but, where per-
fonal qualifications are necefary, incroachments ‘againff this rule are fecured by
the law of eommon. fenfe and public utility. And, if a grant of them were given
to affignees, it is believed, fuch a claufe would have no effe®. Now, to apply
thefe things to the cafe in hand, it may not be improper to obferve, that, al-
though monopolies are reckoned illegal, and'a great grievamnce to the fubje&, yet
the neceffity of government, and the good of the nation, forced a monopoly to the
King’s printer; for, if irreligious and heretical perfons had the power of pubfithing
religious books, feeds of fehifms and herefies would, with great eafe, be fown, to
‘the fubverfion of religion ; or, if {editious perfons had a power of printing, for
aé@s of Parliament, what they thought fit, dangerous confequences might follow ;.
which made it neeeffary, that the fole right of printing fheuld be in one appointed

by the Crawn: Sao that_ from the nature and circumflances of this office, it can-

not be adjudged. Befides, if this is allowed, the confequence would be, that a
taylor would become the King’s fmith, and wice verfa ; though both offices were:



ADJUDICATION axp APPRISING. *49

- given, (or dre fuppefed to be given,) to per«foas who- are ity & condition: properly
to difcharge the duty of the office, and. which is fuppofed hetc, as. appms from:
ahe preamble to thig grant.

- It is a feparate queftion, Whether or non 1f a falary were amxcxed to an office,
the falary might be adjudged; as the profits which arife to the King’s printer,
wmight, by diligence, be ecarried off by his creditors ; but the office wlelf can
_never be coveyed in that manner. Indeed, a King’s printer may enter into arti-

cles of agreement concerning the profits, which he may be compelled to ftand -

to; but he can no more be denuded of his office by adjudication, or dlfpoﬁtlon,
than a burgefs can of burgesthip, or any other perfon of the freedom of an incor-
poration.

And as the freedom of a burgh, or of an incorporation, cannot be conferred
without the confent of the community or incorporation ; fo none can be King’s
prmter without the confent of the Sovereign. Nor is it any objection, that this
grant is to affignees ; .becaufe; in confiftence with the reft of the gift, they can-
not extend further than fubflitutes, who are likewife mentioned, and for whom the
defendex is anfwerable. But, even fuppofing affignees did mean fomething dif-
ferent from fubﬁltuf.e it would reach no farther than affignations, with confent
of the Crown : For, to fuppofe the defender could dubb. every one he pleafed

with, bemg ng,s printer, and put it in the power of a ftreet-cadie to prmt Bibles:

and acts.of Parliament, can never be fuppofed to have been the meaning of the
Crown

/Jnﬁuerazf for the put;[um There is no right Wbatfoever which is in patrimonio

‘and defcends to heirs, that can be with-holden from creditors, as they have a.

nght to aﬂe& every fuch fubject belongmg to their debtor, whether it goes to

aﬂignees or not : But here the grant is exprefsly conceived to affignees : Fhere-
fore, it is odd to plead it canmot be afligned, without a new confent from the
Crovm, when, by fuch conftruction,’ there could be no meaning at all in-adding
aﬁignecs feemg, without that addition, an aflignation, founded on fuch confent,.
would be valid. At the fame time, it can be no doubt, there are many offices.
which would be monftrous to fuppofe tranfmiffible, either to heirs or affignees ;.
but where an office is granted to thefe, or either of them, it isa proof that per-
fonal {kitl and’ fitnefs was not the motive of making fuch a grant, elfe it would
never have been communicable to perfons unknown to the granter. Such a gift
partakes miofe of the naturé of a right and privilege, than of an office of truft ;.
and.this is the cafe of grants which do not neceffarily require to be exerced by
the patentee hlmfelf but may be fuﬁicxent].y executed by others.

The defender’s anxiety to prevent the printing of heretical or feditious. books,,
18 unneceﬁ’a.ry in the prefent queflion, becaufe fuch abufe is not to be fuppofed ;
and, if it were, it could not be guarded againft by exclndmg affignees or adjudg-
exs, as the firft | patentee might be gul.lty of fuch an abufe as well as an adjudger.
Nor is it a good anfwer, That he is entrufted by the Crown; for, befides that
ene may counteract his tiuft, it is idle to talk of that where the grant is to heirs,

Noe 16.
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No 16. - who muft belunknown. to the granter, and confequently cannot be the: obJe&s of !

a particular deleus ot truft repofed. in them. ]

The inftance of the offices of the King’s taylor or {mith do not apply ; feemg,
if thefe were:granted to aflignees, they behoved likewife to fall to adjudgers.
Neither is the cafe of a burgefs, or member of an incorporation, to the point,
unlefs it could be fhown, that {ucly privileges were transferrable to affignees : * At
any rate, 1t 18 Ju: tertit for the defender to make this ObJC&IOH to his:own cred—
tors.

THE LORDS found the office of ng 8 pn'lter adjudgeable ,

T Fol. Dic.-v. 3. p. 9. CHomeNo68p 116

No 17 1749, Fuly IAO ‘_ SIR' ALEXA\*DER COCKBURN again;'t' CreprTors of Langton.
3;?&?2;?6 of Tat office of prmmpal Uther to the King, was granted herltably to the prede-

Ulherto the  ceflor of Si¢ Alexander Cockburn of Langton. What was, the precife date of
King, found |
to be ad- the: om)mal grant, does not with certamty appear ; but there 1s, in the records,
judgeable. -y grant by King Robert the IL. ratified in Parliament, to Alexander de Cockburn,
therein defigned, ¢ dileclo nyftro armigero.” . This grant’difpones to him the three
baronies of Bolton, Caridden, and Langton in free foreftry and warren, with the
burgh of barony ; and then adds, * Ltaque quod dictus Alexander, beredes vel ‘a]"
¢ fignati fui interfit vel interfint tres fectas capitales, viz. Seclam itineris jufliciarii
< tent. inter vicecomitatum de Berwick fuper Tuedam, feé’iam itineris jufticiarii tent.
“ apud Edinburgh, et Parliamentum ngftrum tent. apud Sconam : et. guod dictus
“ Alexander vel baredes fint principales oftiarii notri ad noftra Parliamenta, sene-
¢ ralia conctlia, et fefta, capzendo de nobis et fuccefforibus noflris per dictum tcmpw,
¢ liberationem pro duobus armigeris, duobus arcutmentzbu.r, cum gledi ffl 5 et equis
< pertinentibus eifdem.  And the charter contains a reddendo of a pair of gilded
fpurs of blanch farm, pro omni alio onere.  From the 1647, downward, there is a
‘connedted progrefs of grants from the crown, of the faid office, to Sir Alexander’s
‘pxodeceﬂ“ols and their heirs-male; with this variation, by charter under . the
“great feal in the 1674, that there is a fee, or yearly penfion of L.2go Sterhng,
“annexed to the office, in place of the livery, or maintenance formerly given to
principal ufher’s attendants, to lns efqunes, axchers fword-bearers and lus and
their horfes, and’ their grooms.

"The creditors of Langton, who had udjudged the office, as well as the land
eflate, having brought a ranking and fale of the eﬁate comprehending the-faid
heritable office, and the fees thereof, Sir Alexander, apparent heir male of the
‘tamily, being adviled that this office was a right annexed to the perfon, and not
“to the eftate, and confequently not tranfmiffible by voluntary conveyance, nor
‘by legal diligence, brought a declarator to have it found and declared, ¢ That this
¢ office is not a patrimonial eftate, capable to be aliened from the family, or to





