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1699. JFune 8. ORD s ancr agmmt JOHN Lurgroor,

-Acnes Inngs, relict of Laurcnce Ord Wilham Oliphant merchant in Edin-

. burgh, and John Doull, writer there, as. creditors to the said Laurence, pursue

John Lutefoot, writer to the signet, as he who accepted a disposition from the

~ said Laurence Ord of his whole estate, with the burden of his whole debts and

legacies, in so far as . Laurence’s papers being, after his death, by warrant of \

- the Commissaries; sequestrated at the Creditors’ desire, the 'said John Lutefoot

had borrowed up that disposition, which was lying with the rest, and-had en-

tered into a transaction w1th Christian - Ord, Laurence’s only daughter, and
: William Graham her” husband, and -rénounced the said dispesition in their fa-
. vour, o then' paying him 2205 merks 2s.a reward: --Allcged for John Lutefoot,
- That he was so far from accepting of that disposition, or doing any deed im-
_porting a homologation of the same, that he had expressly repudiated it, and
-declared ‘he would have no benefit of the same, in so far as he had renounced

it in favour.of the said Laurence’s.heir; and she being served heir, the credi-

tors had no prejudice,’ for she and her 'husband would be liable ; and he did not
.transact rashly, but by the advice of lawyers; and.the gratuity given him was
‘no price for. his renunciation, but expressly given for the many services he had

done'to Eaurence, the defunct.—Answered, He taking up the disposition from

‘the Commissary-clerk, and never returning it, was a clear acceptance ; and his

renunciation being in favorem, and not simple, can never liberate him ; and
though he depones in his oath, that the gratuity was merely for his services, yet
res ipsa loquitur that it was for the renunciation ; and hor being served heir im-
ports nothing, séeing she has done it cum beneficio inventarii on the late act of
Parliament; so the whole is but a contrivance to defraud creditors, and John
Lutefoot may recur against her for his relief. Tre Lorps found his accepta-
tion sufficiently proved, and’ therefore’ found him liable, and decerned : ; especial-
ly res not being integra to the creditors, ‘who were damwnified by it, and that his

disposition was burdencd with the debts,

Fol. Dic. v. 2. p 39. Fowntainball, v. 2. p. 50.

ettty ..

1 7 37. December 2r1. MONTGOMERIE against MONTGOMER IF.

ONE dlsponed a tenement to a snanger with thls provision, ¢ That the

-« disponee, by atcepting of the dispesition, should ke bound to pay a yearly

« annuity to the granter’s heir” In a process for piyment of the annuiry, rhe

defence was, That he had not as yet resolved, whether he would accept of the

disposition, and there is no law obliging him to accept within a limited time.—
Answered, ThlS)S implied in the nature of the thing. It would be unreasonable

‘to bring the pursuer under the necessity of entering heir, and subjecting him-



~
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self to all the predecessor's debts, in the view of carrying a subgect whlch
might be taken from him the next day by the disponee ;- and it would be as

unreasonable for the disponee to stand silent, and neither teuch the rents him~

gelf, nor allow them to be touched by the pursuer, —THE Lorps found the

See APPENDIX.
Fol .ch 7. 2. p 38.

defender must either’ accept or repudxate.

1736  February 19.
ALEXANDER MACBRAIR agamn GRIZEL and ANN MAITLANDS

Tae deceased George Maitiand o“f Eocies havmg ﬁve daughbers, granted" |

different bonds of* provisiento them for 5000 merks each, payable at his death,
in full of all succession they eould have in his heritable ‘estate, &ec. ;- - contain-
ing clauses dispensing with thé not delivery. :
- In the 1702 hé died, leavmg ‘behind him a son, who' also died 5000 there-
after ; whereupon’ the- daughters entered ‘into a- transaction with: D¢ Maitland

their uncle, anno 1903, whercby ‘they “assigned to him their bonds of prowQ

sion ; i consideration whereof, he ‘gave each of them: hlS ‘bond “for the like
sums; in the right of which, and of others’ Whlch had been conveyed to hxm
he adjudged the estate of Eccles, anmo 1766, -

~After this, he~ granted an obligement ‘to his” ‘nieces ; wherem he “ bound"

himself to free them of their father’s debts, they always granting renunerauons
to entet heirs to their’ predeccsmrs it his favours; ivyhen requlred

The Doctor obtamed possession of the estate, in virtue of his adjudlcatxon H
and, after his death, ‘the -said Alexander Macbrair, as having right to an old
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process of compt and reckomng against George Maxtland and others, ‘transfer-

red it not only agaifist the Doctor’s hieir, but 11keways agamst the 5aughters as

represénting the said George Maitland ; and & proof of the pacsne ‘titles’ having‘

been granted, When the same came to be advised, the Loxps found them not
proved, so as to make the. daughters’ umversally ’Ixable ‘But, from the above
_state of the facts, thxs questlon occurred, Whether- or not thcy were hable in
“walorem of thé sums reccnfed fromi’ their unde > ,‘
The defence oﬁ'ered for them was ; “That they couli;l not ‘be hable 5 as they

had not received payment out of any of their father’s eﬁ‘ects, conform to the‘ :

decision 5th July 1666, Laurence $cot, No 50. P 969@

"To which the pursuer amwered ‘That it was hard the debtor s estate shouid‘ .

" be carried off by a contrivance betwixt’ the he;r-male “and the ‘heirs of hne ; "
the first of whom pretemdmg he was not hable as “His onlly nght to the estaté

was in virtue of singular titlés; and, with respet't to the daughters ‘that they -

had not meddled therewith. But, when it is consxﬂeled that D Maltland as
their assignee, has carried off the estate upon an adjudication, chiefly founded
on\thelrlbonds of provision, they surely must be held as lucrative successors, as



