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No. 5. 1789, June 22, July 8. FERGUSON against JEAN M‘GEORGE.

A BoxD of 1000 merks payable to a man and his wife and longest liver of the two their
heirs and assignees, proceeding on the narrative of the money borrowed from the husband
and wife, the wife having survived the husband, was by a pretty great majority found to
belong wholly to the wife exclusive of the husband’s heirs and nearest of kin ;—and after-
wards adhered without answers.—Vide Balfour, Title Assepariox, Cap. 13.

No. 6. 1740, Nov. 9,19, 28. CAMPBELL against CAMPBELL.

Tug Lords found that only the two children viz. the pursuer and defender, who sur-
vived their mother, have a title to the subjects left them by Mrs Anderson their grand-
mother; and tbéy all agreed that the pursuer’s services to the deceased children were all
fruitless. Only Arniston spoke and gave his opinion to the above effect, and for the very
" reason mentioned in what I subjoined to the papers, viz. that here no fee was conveyed,
only an obligement to dispone.—28th November Adhered, and refused a bill without

answers.

No. 7. 1741, Feb. 24. JouN LiLLIE (RIDDELL) against WALTER RIDDELL.

Tue Lords without answers adhered to Drummore’s interlocutor, finding that a dispo;
sition by a father in his son’s contract of marriage of lands to his son in liferent, and the
children to be procreated of the marriage in fee, imported a fee to the son, as we found in

the case of Frogg.

No. 8. 1747, Feb. 6, Nov. 6. Scorr of IHarden against CHRISTIAN RIDDELL.

A BonD of 1200 merks to aman and a wife and longest liver of them in conjunct-fee
and liferent, and their heirs, executors, and assignees, proviso that notwithstanding the
said fee it should be leisome to them to dispose thereof as follows, viz. the fee of 500
merks at the disposal of the said Mr John Nisbet, and the other 700 merks at the dis-
posal of the said Agnes Riddell by their writ under their hand, but that it shall be noways
lawful to the said Mr John Nisbet to assign, uplift, and discharge any part of the pre-
mises without the advice and consent of the said Agnes Riddell : The wife survived and
afterwards died without uphfting or disposing of the money, and her executors sued for
payment. Harden pleaded compensation on debts to the extent of 700 or 800 merks, and
Drummore sustained the defence for 500 merks from Candlemas 1721 when the debts did
coincide, but repelled it as to the rest. Harden reclaimed, and at advising bill and answers,
compearance was made for the husband’s heirs, who insisted that the husband was fiar
and the wife only liferenter with a faculty to dispone, and not having used it, the word
¢ heirs” meant the husband’s heirs, propter dignitatem. We took under consideration
who was fiar, but thought there was no occasion for an interlocutor on it. Arniston
thought, that after the husband’s dgath the wife was fiar, whether jure accrescendi or
non decrescends eodem redit. Tinwald and 1 thought as the bond bore receipt of the money
from both husband and wife, that, without the other above clauses, was sufficient evidence
that there was 700 merks the wife’s money, for no man would take the bond so were the
whole money his own, and therefore that she was fiar of 700 merks and the husband of



