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ther's deceafe, the brothers creditors infifting for a mitigation secundum arbi-
trium boni yiri, it was answered, That the condition of the mitigation had failed,
the mother being now dead ; and therefore the bond muft fubfift in toto, as if
this power of refiriding had never been.-THE LORDS found there was no
arbitriment in this cafe, and that the bond fubfifted in toto.

Fol. Dic. v. I. P. 53.

1739. December 22. CAMPBELL aainsl CAMPBELLS.

COLONEL CAMPBELL being bound in his contraa of marriage, to fecure the:
fum of 40,000 merks, and the conqueft during the marriage, to himfelf and fpoufe
in conjundl-fee and liferent, and to the bairns to be procreate of the marriage in
fee, did, by a death-bed deed, fettle all upon his eldeft fort, burdened with the
flum Of 30,000 merks to his younger children, to take place in cafe their mother
fhould give up her claim to the liferent of the conqueft, and reftria herfelf to a
leffer jointure, otherwife thefe provifions to be void; in which event it was left
upon the Duke of Argyle and Earl of Iflay to name flich provifions to the chil-
dren, as they thould fee convenient. The referees having declined to accept of
the truft repofed in them, the queftion occurred betwixt the heir and younger
children, Whether their powers were devolved upon the Court of Seffion to de-
termine provifions to the younger children secundum arbitrium boni Viri; or if the
younger children were to be left to the extraordinary remedy of reducing the
teftament upon the claim they had by the contradt of marriage.- THE LORDS
found, That the Duke of Argyle and Earl of Iflay having declined to execute
the powers vefied in them by Colonel Campbell, their powers are not devolved
on this Court, tanquam boni. viri.

Fl. Dic. v. I. p. 53-
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