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in Court did not object, it might be deemed an acquiescence in the sufficiency, if not
msidious ; but that did not hold in the case where a Judge was bound to exact caution,
whether demanded or not. The edicts were also mentioned, that summon all and sundry
to object to the confirmation and caution ; but as I believe these edicts say nothing of
objecting to the caution, which is not taken in Court, but by the clerk before extract, in
which the Judge does not interpose, and other parties, except the clerk please, have no
‘opportunity, so that argument would equally conclude to the case of caution for tutors
and curators. I thought however, that the Commissaries were not liable; because by
universal practice that is none of their province, but only their clerks, whose office it is.
(However Arniston thought even the Commissaries liable by the instructions.) As to this
question therefore we all agreed that they could not accept of elusory caution; 2dly,
that it was not necessary that the cautioner should in reality be sufficient or responsible
even at the time, f he was habit and repute so; 3dly, that it is not in all cases neces-
sary that the cautioner be habit and repute responsible or sufficient for the whole in-
ventory, exampli gratia, if the executor himself had a good free estate, especially in land,
and was reputed a frugal man. 'Therefore upon the whole the interlocutor we gave was,
that the clerks were bound to take such caution as was habit and repute reasonable
good caution, according to the circumstances of parties at the time.

No. 7. 1788, Jan. 18. TRUSTEES OF MATHIESON’S CREDITORS agatnst
ROBERTSON.

See Note of No. 5, vece ANNUALREN'T,

No. 9. 1740, Jan. 11. Gr1BB and KEITH against ScorT, MILN, &c.

Tue Lords found the Justices of Peace’s scntences iniquitous, and contrary to law ;
and found Williamson, the private party, hable for the L.5 Scots in the bill, and annual-
rents thereof, and expenses of diligence thereon, and in the whole other damages and
expenses of the pursuers, particularly the expenses of this proeess. But John Duncan, the
Procurator-Fiscal, they found only conjunctly and severally with Williamson, in repetitiou
of the L.10 Scots of fine paid, and no further, because he concurred only virtute officic ;
and as to the Justices, they found no sufficient evidence that the sentences procceded
from partiality or malice, and therefore assoilzied them, and also their clerk.  This case
was reasoned very long and fully, and what I mark it for is chiefly to show how delicate
a matter we think it is to punish a Judge for a wrong judgment, even in a plain case;
and as on the one hand no Judge, at least no inferior Judge, (who 1s not presumed 1o
be a lawyer) ought to be punished for an error in judgment, for that happens in mul-
titudes of cases even to the ablest lawyers and best of Judges, so on the other, a partial
Judge should not only repair all damages, but deserves the severest punishment ; and as
partiality can hardly be otherwise proved than by the judgment itself, which may be so.
monstrously iniquitous, that it is impossible to excuse it by a pretence of ignerance er
mistake, for that reason we have even fined Justices of the Peace for unjust and arbi-
trary imprisonments ; without which it would be in the power of these inferior Judges tn
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oppress the lieges, especially the poorest sort, without remedy. The difficulty therefore
was to judge in this case, so as not to discourage gentlemen fromn accepting of those,
offices, and discharging their trust, and yet not put it ia their power to oppress. What
made the iniquity the more glaring here, was a circumstance not noticed in the informa-
tion, but which appeared from the decreet, viz. that though Gibb did not tell Williamson
before he got his bill of the cheat Bruce had been guilty of, yet he told it him at meeting,
and asked his assistance to carry Bruce to prison, which he refused, and did not then
demand back his bill ; so that instead of Gibb’s putting a trick upon Williamson, this last,
by his process before the Justices, was taking a catch of him ;—yet as there appeared
nothing rigorous or cruel in the proceedings of the Justices, (men of good character) we
rather pfésumed that they erred through ignorance. I confess, though 1 would not carry
it so far as to punish the Justices by fining or otherwise, yet in as far as the action was
ret persecutoria, I inclined to find them liable,~yet I easily yielded to the opinion of the

other Lords who spoke, and there was no vote.

No. 11. 1742,July 30. CAaSE oF CLERK OF SUPELY OF BANFFSHIRE.

See Note of No. 2, voce CoMMISSIONERS OF SUPPLY.

».* The case of the Collector of Supply of Lanark, 2d July 1747 referred to here and
voce COMMISSIONERS OF SUPPLY is thus mentioned :

W passed a bill of suspension of the election of the Collector of Supply of Lanark to
the end of discussing the point of right, but prejudice of the Collectors continuing to levy
the cess till the suspension be discussed ; and the parties agreed that the suspension should
be discussed on the bill, referente Leven. 'This is the reverse of what we did 30th July
1742, in the election of a Clerk of Supply in Banffshire, and had done before in the Merse.

No. 12. 1743, Nov. 8. CASE oF MURrAY, KEEPER OoF MINUTE-BOOK.

Sce Note of No. 9, voce MINOR.

No. 13. 1744, Dec. 14. Sik A. COCKBURN against SIR W. COCKBURN, &c.

- THE question was, Whether the office of King’s Usher, or as it is called in writirig;s
“Ostiarius, to which there i1s annexed a salary of L.200 sterling, which scems to have been
in place of maintenance or living due to them for their attendants by the original grants,
whether that office be adjudgable or affectable by creditors, and whether a judicial sale of
‘it can be pursued by the creditors ? After two hours reasoning it carried that this office
was and 1s adjudgable. Pro were Justice-Clerk, Minto, Drummore, Haining, Dun, Bal-
merino, Monzie, and Tinwald. Con. were Kilkerran, President, Murkle, Leven, Arnis-
ton, et ego. Strichen did not vote.

No. 14. 1747,June 25. MAaRY GAINER against MR R. WALLACE.

I~ this case we all agreed in finding it proved that he had vitiated the record of this
Court, ¢ e. (the extract of our warrant to the Commissaries of Edinburgh, by-changing





