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‘where no- purticular qualification of fiaud -cam be alleged. In contrads poft-

-nuptial, -where the wife clubs a tocher, thefe full alfo to be fuftained as enerous;
unlefs where there is a total exception, a provifion rhade to the wife, whereby

‘her hufband’s jult creditors may be damnified. ~ But the thitd cafe, which is'the

‘prefent; is different from both. - It is true, -that, in fome fenfe, this bond may be

eonfidered as omerols, in refpet of the hafband’s obligation jure natirs to ali-

‘ment his wifte'; .hud in this light the hufbad’s cireumftanices, and extent of his

fortune, are to be confideted more than Bi§ rank and guality. A hufband; what.

-ever be his rank and quality in the world; % bound: te- provide for his wife’s ali.

ment : That obligation is a debt upon him, and he is bound to it, whether he
have any fubftance or not; but the quantity maft vary accerding to his circum-.
flances. And if the cafe be as here, that the hufband was abfolutely infolvent,

though he was bound to aliment his wife, the obligation is of a very different ex-

tent from the former; and therefore this bond ought either to be reduced in toto,

or reftricted to a moderate aliment.. . ‘ ‘

_ Fue Lorobs reflrifted the lady’s liferent bond of provifion.and infeftment, to.
T. 50 Sterling yearly, and that in fall of all fhe can. claim by the faid bond -

‘Arnd declargd, that the faid' L. 50 thall: not affec, or come in competition. with

creditors, whofe debts were made real by infeftment, or fecured by inhibition,
before the date of the faid bond of provifion. -~~~ - ’

o - C: Hame, N» 273- P 442..

1746, Fume 18 . v
Execurors CreprTors of MR Huea: MorrAY-KYNNYNMOUND: against AGNEs.
Murray.KynnyNMounp.. - -

By a poftnuptial contraétof marriage, entered into between Mt -Hugh Murray-.
Kynnynmound advocate, and Ilfabella Somerville, daughter to Hugh Somierville,
writer to the fignet, narrating that the terms theveof had been agreed on before
the marriage, and that Mr Somerville had already paid to Mr Murray L. 1000
Sterling, in'part of portion-with his lady : Mr Somerville- further obliged. himfelf
and granted bond for another L. 1oco payable at his: deceafe, and: to pay to the
children of the marriage, other than the heir, or the heir, if a fingle child, in fee,
and to his daughter in liferent, L. 1000 at the childrens ages.of 21, or marriage ;
and it was further provided, that Mrs Murtay fhould fucceed equally to his effe@s
with his other daughter, unlefs he fthould otherwife difpofe, after his faid other
daughter had firft drawn L. 1000 eut of them, to preferve the equality, as there
had been but L. 2000 given with her at her marriage. On the other hand, Mz
Murray fecured his lady in a jointure of L. 200 Sterling, difponed to her his whole
houthold :furniture, redeemable by the children of the marriage for 2000, and
by any other heir for 400a merks Scots ; fettled his eftate of W hitfombill on the
heir-male; and failing heirs-male of any other, on the heirs-female of this
marriage, and obliged himfelf to do no deed whereby the heirs of the mar.
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age might be diiapponrted of any fiacceflion “competent to them to’: the
tallzted ‘eftate’ of Meigum and’ Kynnyrimound, whicl Taft article was hot -
‘greed on before the marriage, as the fuceaffion to that- éftate had: not then fallen
to him ; and it'was provided, that it fhould riot be it Mrs Murtay’s power to re-
nounce Her jointure, without the: ccm{’ent of dertan’ tmftees named:. :

NI Mutrtay Had pratited & feehﬂty fot--vhe- fitft B p6o8 plid to Hiti; beibrét ex-

'é‘cutmg ‘thee: conttract, and theré” whas “profuced in proceld wd:erhmarfdwm witder
His hand;. enﬁtie& drtzclé:r of Gontral¥ of mavrigpe betwit Mb- Hugh Daltym.

ple ad‘vnéate (which ntitne e bors before His fuccefan to'tie entuiled oftate,)

a‘n'd s Ifa’beila Sofnervitle; His wife; containing’ ‘dllilic terms. in the contract, ex-
cept'tifat Canermng “the ficceflion to the eftite-of: Melgam and Kynnynmound';
and that the- ei’cate of Whrtfbmliﬂl s not in any‘ eirem agpeed to be fettlad on

femalé, "

The clau{’e on wfnch the prefent queﬂwn d?epenﬁed eomamed an obligation

on Mr Murray, in.cafe there were no fons, to pay to one daughter of the mar-

tiage L. 2000 § if thete were t\bo to- pay them L zgoo; and.to. chrce or mare

L 3668 ‘Sterling:

The eftate - of thtfomhﬂl “vas fol& and' Ms Mmray dyir&g mfc;lvzent as: his- -
creditbrs alleged; a redaction as: by them raifed againfl Agpes Murray, the: anly .
child of ‘the- mattiage -of ‘this” provrf'mn, as fraudulent, éxeeflive; and gratmtous .

m prejudice of creditors.

Pleaded for the creditors, My Mmray was: mfo}vent at the tinfe of cmtm&mg :

the marriage ;. he died fo, and what debts he had contradted after it, were.to fa

tisfy prior engagements. This appears to have beent itk view at muking the con- -

tract; in which is. the ‘whuftial claufe of putting it ‘out- of the lady’s puther to-re.
nounce her jointute, which could only proceed front Mt Somerville’s knowledge of

Mr Murray’s citcumflances, and hence his apprehenﬁen that his daughter would :
be in danger of ‘bethg prefied. to - tenounce. . This'is a key to-the whele tranfac- -
tion, afid fHews 4 formed fcheme to fecure ' a prov‘xﬁm to the children:out of the

fidd ‘of ‘creditors, for no other interpretation can be put upon graﬁtMg this fum
to a child who was to be both heir and executor. .

~ Suppofing the cafe to be without fraud on the pait of- Mr! Somerville, the pro- -
vifion falls to be reduced s exorbitant. When & man i to- matry his-daughter, .

he may be allowed to make the: beft batgain’ for her that he can, but after mar-
riage the provxfons fall to be. coufidered: as- ve]uh'eary s and inoMe Martay’s cig.

cumftances, in which no credit can be given to the ﬁam@waaf thie contract; .

that it-was preconcerted, the jointure’ itfelf was rathertoo large 5 but Mifs Mur-

ray was to fucceed to the eftate of Melgum and Kynnymmound,. and -to her.
rand- fathers L. 1000, which nmrade the prowfion unnecelfary and gratuitous ; .
for thouglt the portion might be 'confidered as a fafficient oneteus caufe to fup-

port the lady’s jointure, yet it cannot fupport this provifion to a child expecting

befides fuch a fucceffion : And even.cventuat bazkruptcy will fef afide deeds b

folutely gratuitous..

Na 164,
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By the tailzie it was in Mr Murray’s power to burden the eftate with pxov1—
fions to younger children, to the. extent of three years rent, in which cafe, it is
apprehended, he could not have laid them on his own proper eﬁe&s to the pre-

Judice of his creditors ; ; and ‘neither can he be allowed to do itin favours of this

child, who gets both the three _years rent and the remainder of the eftate,
‘With regard to fuch of the creditors as became {o after the contrad, their

-money was applied to the payment of prior creditors; and the Lords have found

debts contracted by an heir of entail, and fo applied, a burden on the 1ailzied
eflate, 29th January 1731, Gordon of Garty againft Sutherland of Kinminity,
see TarLzie, 2aly, They are in the fame cale with that of the decifion, 2d July
1673, Street againft Jackfon and Mafon, Stair, v. 2. p. 197. voce FRAUD -where
an infeftment granted to a fon was reduced on debts after contra&ed

Pleaded for Mifs Murray, The deed was neither gratuitous, nor was the granter

then in a ftate of infolvency. It was not. gratuitous, confidering the portion gi-

ven ; and here the tailzied eftate falls not to be confidered, being already. fecur-
ed to the child without any deed of Mr Murray ; fo that all that is provided in
her favours is her mother’s portion. And this cuts down all al]egatxons of de-
{igning fraud, when the bargain- was reafonable and equal ; and Mr Somerville
had no reafon to fufped his fon-in-law’s. credit, who was in poffeﬁion of a proper
eftate, befides his liferent of the tailzied eftate and profits of bufinefs. Neither
can any inference be drawn from the claufe, putting it out of the lady’s power
to renounce, which he was ufed to infert in contraés of his drawing, and actual-
ly did it in his other daughter’s contract.

2dly, As the creditors are prefently endeavouring to charge feveral of the debts
claimed by them on the tailzied eftate, it will depend on their fuccefs in that
queflion, whether Mr Murray’s effects be infolvent at this hour; {o that the re-
duction ought at leaft to be fuperceded till the event of that caufe.

Obferved on the bench, That Mifs Murray might have been excluded from
the {ucceflion of the tailzied eftate, by the exiltence of a fon of a fubfequent
marriage, in which cafe nothing was fettled on the iffue of thlS marriage but the
provifion.

¢ Tue Lorps, 18th June 1745, found, That the p1ov1ﬁon of L. 2000 Sterling,
contracted by Mr Hugh Murray, in his contra@ of marriage with Mrs Ifabella
Somerville, to the only daughter of the marriage, was not reducible on the aét
of Parliament 1621, although the faid Mr Hugh Murray had been infolvent at
the time of the faid contradt’

On a reclaiming bill and anfwers, in which the Lords were chleﬂy moved with
this circumftance, that the L. 2000 to an heir-female was beyond what was pro-
vided to the heir-male, in cafe any had exifted ; and therefore, if the provifions
in his favours were adquate, this to a daughter Could" not be looded upon but as
gratuitous.’

¢ They found, 2 5th July 1745, that the prowﬁon was reducible on the a& of
¢ Parliament 1621, in cafe it fhould appear that Mr Hugh Murray was infolvent

¢ at the date of the contract)’
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Pleaded in a bill for Mifs Murray, That the creditors had at firft endeavoured
to cut her out of this provifion, by pitting an interpretation upon the claufe, as
if it had only been intended to take effe@, in the event of her being excluded
from the fucceffion by an heir-male of another marriage; but, by an interlocutor
of the Ordinary, adhered to, it was found that fhe was creditor upon the executry
and moveables for the fum ; and therefore it being fixed, that this was provided
in her favours, if it be:not an itfétional'pro'yiﬁoﬁ,“i‘r"mﬁﬁ be made good to her,
rotwithftanding it be a furtlier provifion than what is made upon an heir-male.
Mr Murray was infeft in.am eftate. above: L. 300 per annum, a' terce whereof he
might have fettled upon his lady, though he had received nothing with her; fo
that the only queftion'is; Whether what he received. be not fufficient to fupport

the provifions made on her and hei- child, over L. 1006 of 'jdinture.‘ But without.

being fo nice; it is apprehended L. 2000, of portion. was an adequate confideration

for L. 200 jointure to his lady, and L. 2000 to be- paid'to the child, in the event
of her attaining majority or marriage ; for as- the prefent argument proceeds on

the fuppofition-of Mr Murray’s bankruptcy, the ftipulated fucceffion to the eftate

of Whitfomhill muft go-for nothifig; and the- tailzied eftate was fettled on the
petitioner prior to the contra®, without any deed”'of Mt Murray’s:. So that her-
grandfather miglit have; without regard to that, retained his money; which he
might have difpofed of to her mother and her, orinfifted .on.thefe terms :: Not to-

mention the L. 1000 bound-to-Mr Murray’s children of the marriage, which may

very well be reckoned an additional inducement of the provifion. made by him in.

their favours. - ' -

Answered, Fhat by “t‘hé’mex;horandum’-inf Mr Murray’s: handivriting; the eftate:
was not in any-event to be contracted to heirs-female, wherefore the provifionto -

daughters was only intended totake place, in cafe of their not fucceeding to his

eftate ; and this the-réfpondent imagined to have been the: intention, though it

was not {o expreffed in the contract. The petitioner had argued wrong in‘alleg-
ing; that no part of thé" provifions made upon- the ‘daughter-could be brought in
dompuio_, befides this L. "'iobd:; for the hope of the fuc'éeﬁion,}though;not fettled by
a-deed of Mr Murray’s, was a caufe for granting the portion, and he alfo obliged
himfelf to: do no deed by which that kope might be fruftrated ; and. the refpon-
&gﬁt’s apprehended thé-y‘ébuld ‘point out a. method by which, that might have
beeh done. * Fhe fettlement of the eftate of Whitfomhill fell alfo to be confider-

ed 5 for '@:héi;gh the argument went on the fuppofition of Mr Murray’s bankrupt-" .

¢y, yet the petitioner would-not fay, ‘that Mr Semerville was'in the knowledge
thereof when he made the ftipulation, or if he were, it would, be a fufficient caufe.
of reduction. | L
- Fue Lorps-adhered: See Provision to Hieirs and CHILDKEN, .
N ”R:eporter., Arniston. A&. R. C’ra{gk & H. Home.. AW, 4. Muacdouall & Brown..
o :  Clerk, Kirkpasrick. .. ...
Fol. Dic. w. 3. p. 50. D, Faleoner, No 114, », 1:. P 142
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*.% Lord Kames thus reports the fame cafe :

In the year 1730, Hugh Dalrymple advocate intermarried with Ifabella So-
merville, fecond daughter to Hugh Somerville clerk to the fignet, without a mar-

_riage-contra&. In the year 1736, Hugh Dalrymple fucceeded to the united

eftates of Melgum and Kinninmont, which by an entail, failing certain perfons

“therein named, were fettled upon him and the heirs-male of his body ; which

failing, the heirs-female of his body. In the year 1739, Hugh Dalrymple, now
called Hugh Murray, being in an uncertain ftate of health, and having iflue but

-one child, a daughter, with little profpe@ of more children, a contraét of mar-

riage was executed, upon the narrative that Mr Somerville had advanced to his

fon-in-law the fum of L. 1000 Sterling, and had then granted bond to him for

another L. 1000, payahble at his the granter's death. F urther, Mr Somerville
becomes bound to pay to Ifabella Somerville his daughter in liferent, and to the

-children of the martiage, one or more, in fee, a third L. 1000 with intereft, after

his death. On the other hand, Mr Murray became bound to infeft His {poufe in
a liferent of L. 200 Sterling, payable out of his proper eftate which was not en-

“tailed.  2dly, He became bound to refign his proper eftate in favour of himfelf
"-and the heirs-male of his bedy ; which failing, to the heirs-female of his body.

3tio, ¢ In cafe there fhould be no fons,exifting at the diffolution of the marriage,
¢ but only daughters; he became bound to pay to the daughter or daughters, at
¢ marriage or majority, the fum of L. 2000, 2502, or L. 3co0, as there fhould be
¢ one two or more daughters exifting at the diffolution. of the marriage.’ 4
The marriage diffelved by Mr Muwiray’s predeceafe, leaving his faid daughter,

for he never had another child, to fucceed to his whole fortune. But he having

died sharatus, and his creditors having laid hold of his moveables and of his un.

entailed eftate, a claim was made by his daughter far the ‘above-mentioned

L. 2000, provided to her in cafe of no beirs-male of the marriage. . And it being
found by the Court that fhe was entitled to this fum, notwithftanding her haviag
fucceeded to the entailed eftate, the creditors. brought a reduction upon the a@
1621, infifting that Mr Murray was infolvent at the date of the contract of mar-
riage ; and that, to provide L. 2000 Sterling to & child, who was to fucceed to an
opulent entailed eftate, was a gratuitous deed, and therefore reducible upon the
firft claufe of the ftatute.. And the fum of the reafoning in fupport of this reduc-
tion, was as follows, 170, Though a man a&s unjuftly who does any deed to hurt
tis-creditors, yet while he is under no legal impediment to manage his affairs,
fuch as interdicion, inhibition, or notour bankruptcy, it muft be lawful for third
parties, who know nothing of his circumftances, to contract and deal with him.
Thus, there is nothing to bar an infolvent perfon from borrowing money, buying,
or felling ; may, there is nothing to bar him from lending his eredit as cautioner,
whatever rifk he may run thereby, being a contra@ often neceffary for carrying
on what is commonly called bufinefs, ’
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- But, in the second place, law,"which preferibes:juft bounds to ‘the power of per-
fons infolvent, does not countenance arbitraty or irrational deeds which may pre:
Jjudice creditors ; nor, in fuch matters, is it neceflary to fpecify, that the deed is
intended to prejudice creditors, and confequently fraudulent : every gratuitous
.or irrational deed is frandulent by conftru¢tion of law, whether the wrong be in-
_tended or not, and is reducible upon the great rule of equity quod nemo debet locu-
pletari aliena jactura 3 and it can be noway hurtful to commerce to cut down
fuch deeds. !

3tio, With regard to contrads of marriage which lie in the middle betwixt
“thefe two -extremes, - ‘every rational article fuitable to the condition of the parties,
(not to talk of their cxrcumﬁances,) muft be effectual, becaufe an infolvent per-
fon is not barred:from entering into a contract of marriage ; and therefore, if the
contract be rational and equal, confidering the condition of the’ parties, and their
reputed ¢ircumftances, there is no law againft fuch a contraét. Lord Stair ob-
{erves, '« That competent provifions to wives or hufbands are not accounted . gra-
¢ tuitous but onerous, ‘ad sustinenda onera matrimonii, and for other mutual provi-
¢ fions; but, if exorbitant, they will be liable i quantum locupletiores fudi.

4t0, This muft hold more ftrongly in poftnuptial contra@s of ‘marriage, where
the mutual provifions ‘ought'to be frictly equal. In contradting a marriage, the
parties are allowed to ftand upon terms, and may refufe to proceed but upon cer-
tain conditions ; which in a great meafure muft juftify every article that is not
glaringly irrational : but after the marriage there can be no fuch excufe for high
prov1ﬁons on either fide ; therefore every excefs ought to be cut down as fo far gra-
tuitous, upon the principle guod-nemo debet Jocupletars aliena jalbura. .

" 5to, The Court ~has always ufed moré liberty with provifions. to the heirs or
children- of . the marriage, than with the wife or hufband’s provifion ; and juftly,
for if fuch provifions were indulged, it would open a wide door to defraud credi-
torsy confidering that giving to.an heir is but one. ftep beyond preferving the
fund for the ifffolvent perfon ‘himfelf: neither is there here any real hardfhip up-,
on thé children, who are only deprived of what in equity and good confcience
ought.not ta have been:contraéted in their favour. - This point is eftablithed in
eur prattice by many decifions. . co

To apply thefe obfervations: Here a contra& of marriage is made at a time
when Mr:Muriay;.in an uncertain ftate of health, had little profpec of other iffue
than the daughter already. proereated... . In this condition, he provides no lefs than
L. 2000 Sterling to this daughter, which was to be-made. effectual to, her even
though fhe. thould fucceed to the entailed eftate ;' a moft irrational provifion to
an’ heir, and unjutiifiable, fuPpoﬁng ‘Mr Murray at that time infolvent. For, if a
fon of the marriage was ta reft contented with his right of fucceffion, what good
pretext.could there be for giving an, only da.ughtex who Was to: have the fame
benefit, an additional fum of L. 2000 Sterling ? . - 4

+.‘Fourid, that the provifion of L, 2000 Sterlmg, contné’ted by Hugh Murray
“.in his contract of marriage to the only daughter of the mar: riage, 15 reducible

Vor. HIL oL 2

No 1 64._
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¢ upon the aét of Parliament 1621, in cafe it fhall appear that Hugh Muwray

¢ was infolvent at the date of the faid contra&.’ See Provisions to Hrrs and-

CHILDREN. , e
Rem. Dec. v. 2. No 72. p. 111.

e iR et e

1754 Juby 1. o
Creditors of JamEs STRACHAN against Lupovic STRACHAN.

James Stracuan of Dalhackie became bound, in a peftnuptial contrad of
marriage, to pay certain fums of money to the children, born or to be born of
that marriage ; the term of payment was declared to be at the firft term after the
deceafe of himfelf and of his wife. ' . o L

In a competition between Ludovic Strachan, the only child of the marriage,.
and the creditors of James Strachan, it was objeffed for the creditors, That, with
regard to the obligations in the contract aforefaid, Ludovic Strachan was to be
confidered as an heir of provifion only; and therefore. could not compete with:
the onerous creditors of his father. . , '

Pleaded for Ludovic Strachan : It is the duty of a father to provide for his.chil-
dren ;. fuch provifions are- onerous, and conftitute them creditors to their father :.
as he who is folvent may become bound to ftrangers, fo alfo may he-to his own
¢hildren ; as he may make the exiftence and extent of his obligation to ftrangers
depend on fome uncertain event, fo alfo may he in his provifions to his own family.
Thus it was decided, 24th January 1724, in the cafe, Margaret Lyon againit the
ereditors of Eafter Ogle, (see p. 233.). In that cafe, provifions were made in favour
of daughters te be born, and declared payable on the firft of thele three events,
the day of their marriage, the attaining the age of eighteen, or the firft term after
the death of the father. And it was found, That a daughter, having right to-
fuch provifion, might compete with the onerous creditors of the fatfier. '

Pleaded for the creditors of James Strachan.: Contracts of marriage ought, in
reafon, to conftitute the children heirs of provifion only ;. they may, neverthelefs,
be {o framed as to render the children creditors. In this cafe, however, the chil-_
dren are only made heirs of provifion ; for that here a fum of money is made
payable after the death of the father ; and which. proves, That, during his life,
there was no jus crediti conftituted in favour of the children. Were this provi-
fion a jus crediti, this pendent obligation would exclude creditors from the date
of the contra@®, which is abfurd. Provifions made payable to children whenever
they fhall attain a certain age, produee action for payment from that time ; the
children are therefore creditors in fuch provifions : for, had thefe provifions ever
been a right of fucceflion, they could not have altered their nature, and become
a debt from the term of payment. ; <

- The cale of Margaret Lyon againft the creditors of Eafter Ogle is niot in point :
there the obligation was to pay at a term which might have happened before the



