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questxon as to both; if it subsist, it must subsist if his person who has the only
right to the same. Replied, Prescription is no other than a personal exeeption;
it is not a real extinction, like payment, to cut down the debt; and therefore,
though the voluntary assignee be excluded, because of his negligence, the ap-
prising may well subsist to be takenh up by any person who can connect a title
to it.  Tue Lorps found the conveyancc of the apprxsmg by Boghole to ‘Auch-
lossin- plCSCI‘led non. utendo. ;

- _— Fol Die. v, 2. p. 97+

T N - e— [y

1746. November Ig and 1747 Fanuary 27
JACOBINA CLirk against The LARL of HOME.

HELEN TRo:rTm apprlsed the estate of Home in 1655 ; and in 1724, Mapr
Clerk adjudged this apprising from Helen Trotter’s grand-child, upon a decreet
cognitionis causa, and thereon Jacobina Clerk his daughter pursues an action of
mails and duties.

In which the Earl of Home baving compeared and pleaded, That He]en
Tiotter’s apprising was prescribed ; and the pursuer having replied upon inter-
ruption, the Lorus, after hearing parties, “ found the'reply of interruption not
proved, and sustained the defence of prescription.”

A variety of things were thrown out in this case, many of them from the
Bench, which deserve to be taken notxce of, although they did: not receive spe-
cial interlocutors, the interlocutor bemg only in general, as has beenr sald

And jirst, it was for the pursuer pleaded,-that as an apprising was of its na.
ture a rxght of property, a sale under reversion, and, after expiry ‘of the legal;
a right absolute and irredeemable, it could not be lost by the negative prescrip-
tion ; as the negative prescription lay only against a debt or obligation, and
that rights of property were not the subject of the negatwu, but only of the
positive prescription.

And esto the negative prescription were competent to be alIefred against-a
right of propesty, it could only be competent to one who could plead the po-
sitive prescription :- And as to the positive prescription, there were not habile
terms for it in-this case;, as the Earl of Home, the heir of the debtor, against
whom the apprising was led, could not plead a positive’ prescription on the an- |
cient titles of the family, of whxch they were dxvested by the apprlsmg and in-

“feftment following.on it.

With 'respect to the first, the negatlve prescrlptlon of rxghts of property, it
was admitted, that an apprising was in its nature a right of property, a sale
under reversion, and absolute after expiry of .the legal. But answered, That
all claim upon right of property was lost non utendo, as well as action upon’ obli.
gations ; for which ‘the letter of the act 1617 was referred to, where it is sta. |
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 tuted, « That actions upoxi ‘heiitable bends, centracts; and others: whatsoever,
* must be- pursued in 40 yearsy and de prax; the negatwe preacnptxon ‘of nghts

“of property is constantly sustained.
- And as to the point, that the negative prescnptlon could only be competent

to be alleged.by one having right by the positive prescription, it was answered,.

That the farthest the Lords had ever gone, was to ﬁnd that the' negative pre-

'scription could not be pleaded by a naked possessor, who hadno right or other’
title of - possession than possideo quia possideg ; Presbytery of Perth aguinst the:

“Town of Perth, in the’ year 1728. But it was no where. ever found, (though

50 fuch was argued in that case), that the positive prescription was necessary
to entitle one to plead the negative prescription.  All that is necessary, (s, that:
he who pleads the negativé bave some nght to’ shew to the subject. And two
cases. were referred to,- where 'the Lords were said to have found ‘that no more:
was necessary. One was, in the ranking of the Cledltoxs of Redcastle, Mac--
kenzie agzainst the Credxtors of Redcastle, anny 17283 and the other, the'late.

case of Thomas Hay -alias M’Dougal of Mackerston agamst T honias M‘Dou,.
g,al.' See AppENDIX. Y

-And a5 to the second point, ‘the Eapl’s mle in this case to pIe'lﬂ the posmvc'
prescription upon-the old titles'of: the’ family, - case was-remembered in 1423,

betweeti-the Earl of Marchmen’t and&the Earl of  Home, who then: pleaded the

positive prescription on the very same charter. in 1638, on which he now pleads;.
and the Lords wnahimously sustained. said charter and infeftment as the titlesof.
positive - presctiption, sgamst a:wadset right- flowing . fronr his predecessor« . ,
And there can be ho-teason inithé:nature of things, why, even:where a volun--
tary right is granted, if the receiver do not attain. possession, the granter con- '
tinuing the possession may not; even agamst his.own deed, acqmre by the posi-

*trve prescription ; and multo magis against an: apprising.- ,
- The remaining question: ‘thew was; how far the: prescr‘lpticm -pasitive or nega.
Ve, ‘was ‘it this ‘case intertdPted? As to which; it Was'ont'the. puisuer’s: part

pieaded That‘as the apprisifig ﬂad been conVeye& »in part:by Helen Trotter to
Chesterhall, and in part to Gibson of Durie in 1669, each 6f whom had; in.

v1rtue of their sevexal conveyances, possessed part - of the lands ,,th,en' posses-

sion, as bemg wpon-a right proindivise ‘to the apprising, was to .be held as the.
possession of- Helen Trotter thieir dathor ; 3 and:if so, ‘her’ ‘possession of a- part
upon the apprising interrupted the “prescription of the whole, and cansequent‘}'yf

of that ppart'of thé apprising which remained with- herii.."

And,; for supporting this, the case of an anmualrenter ‘was" referred to,: and;
the case of a servitude of fuel over different mosses, where ‘the. takmg annual- -
rent out of one of more tenements subject tq it, or of fuel cut-of Bne. of ‘mofe
mosses hablp to the semtuds preserved the annua}rent opse:mtude overrthe:

whole.

Answered for the dcfender That, had even Helen Trottcr herself in vxruel/ »
of her appnsmg, possessed ‘these parts of the lands that were Tossessed by Ches: -
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terhall and Durie,. that possession would not have interrupted the positive pre-

scription of  the other lands contained in the apprising which continued to be

, possessed by the defender and'his predecessors, nor. the negative prescnpuon of
- the apprising as to the said other lands not possessed by the appriser.

Suppose that the Earl of Home, in- place of having had the lands appnsed
from him, had given a voluntary disposition. to Helen Trotter of the lands con-

_tained in the apprising, that she had possessed only a part, but that the Earl

‘had never ceased to possess”the rest ; the prescription would have run as well
_positive in the Earl-as-tiegative of the disposition as to the part never possessed

by the disponee. And the case of an apprising, which is a legal disposition, is

the same. '
And the argument from. the case of an annualrenter taking his annualreit

" out of one tenement, and thereby saving the right’ on another tenement, does
.not at -all apply. An annualrenter can take his annualrent but once; and

therefore, if he take his annualrent out of one or more tenements over which
it is constituted, he preserves his right over the whole other tenements, because:

_he takes all he can take out of one tenement.

The case is the same in servitudes, where one has a servitude of fuel over

_several mosses ; as he takes all the fuel he has occasion for out of one moss, he
__must thereby preserve his. servitude over the whole other servient tenements,

because he has taken all he can take. The like where one has a variety of
Tlands bound to thatch his mill ; if one do it, it preserves-the servitude over'the
whole; but, from all these, the case of a right of pxjopérty is quite different,
as thereupon the proprietor can possess every inch -of the ground, and there-
fore his possessing a part-can have no effect upon the part not possessed - but -

-the rule applies, that guantum non possessum tantum prescriptum.

And the case is the same, should we consider an apprising as a right in secu-

~rity (to which effect apprisings and adjudications are sometimes sustained ex
‘equitate,) for still they are rights in security of prmcxpal as well as annualrent,
.and every inch of the ground may. be possessed upon thcm till every shilling of
.principal, as well as annualrent, be paid.

And whereas, it was stated as a doubt from the Bench, Whether taking an

, apprising as.a right in'security, or claim of debt, the possession of a part, did
“not preserve the whole debt, and consequently the apprising, from being lost
‘by the negative prescription ? And as to the positive prescription, How far the
~heir of the-debtor, against whom the debt is supposed to be saved from the ne-

gative prescription, can plead the positive, when, in case of eviction of that

_part of the lands that was possessed by the appriser, he might recur upon the

‘other lands ? In answer to these doubts, it was also from the -Bench observed,
that in law an apprising is truly a right of property, and not a claim of debt ;
and, according to principles, is, as all other legal diligences, either absolutely
good, or totally void, though, from notions of equity, the Court has gone into
:the practice of sustaining them as securities, which has occasioned some confu-
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] lswn in thxs part of our law; yet, noththstandmg of thls cquitable practice, it No(;’.
is from pnncnples that qucstwns such as the present, must be determined. S h
And when it is considered, that, according to the* pmncxples of law, and by
the ancient practxce in which the old decisions are uniform, after the légal of
an apprising is expired, -an appriser possessing is no more creditor ; for, though.
the subject’ possesscd should not be to the value of the fourth of his-debt, he
can have no further demand upon the debtor; it is 11'icongruous in law to sup-
pose a debt preserved from prescriptioni-by the partial: possession of an appriser.
" Nor does this the Iess apply to the present case, that Helen. Trotter had never-
possessed since others had possessed in her right,' T
-And as to the other point of the’ positive- prescnptlon\, that depends upon
another qoestlon, What warrandice is implied in an- appnsxhg’ ‘and-it was ad- -
‘mitted to be absolute warrandice ;. and justly; as. the appriser was by his pos- -
. session, after the legal, confined to the subject- possessed ;' but  then that war-
“randice eould be no other, than.of the subject possessed of whlch there is-at”
present no question. '
- Tt was separatim pleaded for the defender, That mhatever might hawe ‘been +
the case, had Hélen Trotter the appriser. possessed those parts'of the. lands ap-"
‘pnsed that were possessed ‘by Ghesterhall ‘and: Gibson of Diérie, yet their Ppos-
session could noways be available to her to preserve either. from: the positive or.-
negative- prescription the apprising so far as it was retamed by her, because they -
possessed upon 'an interest separate from her’s; ... .. -
‘The three interests in the apprising were separate: f'rom, and mdependent of
each other, ‘and each of them pussessed for themselves ;-and it is-a mistake that :
the pursner insists on, that, as: the lands were not divided; each had a right to -
the whole pro indiviso, and therefore the possesion of any one of :the three must
be deemed the possesswn of “the other two. For the present case “is the same
with that of heirs- portloners, who, from the moment. they succeed; have each -
their own separate interest, “though the. lands be not yet divided; and-the ming---
rity, of the possession of the one, will only preserve her own: interest;;: aad not -
- that of any of the other heirs-portioners from prescnptlon. _— g a
What effect a document by proof, at the instance of one of more helrs-por-
tioners: mlght have, is not at present the question ; but as mmonty, s0 nelther W
.18 possessmn a document taken for mterruptmg prescrlptlon. It.is'an, mterruﬁp‘ -
- tion of another nature; it stops.prescription, -because, whlle I possess & subject, .
prescnptlon cannot run against me, but that mterrupt:on can. only xproﬁemy- -
self. : :
.How far the posscssmn of. one partyw proﬁts another is-a pomt that may“be -
settled by this rule, That, wherever one possesses in the- right of another, his
possession will profit that other person. Thus the -possession of a tenant will
profit- his maiter ; the possession of a llferemer will profit the fiar ; the posses-
. sion of the vassal will profit the superior ; and, in such cases, the party possess- -
. ing cannot, by‘l‘ns possesqon acquire a -right against the. partym whose ngh};_ -
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ke possesses. But where one possesses, not.in the right of another, but in his
own right, ¢t suo nomine, then his possession can profit none but himself. Thus,
where one purchases, his possession of the subject purchased can never prefit
his author; onthe contrary, he can, by his possessrn acquire a right agamst
his author, as, in this case, ‘Chesterhall and Duri¢ might, by positive prescrip-

 tion, have. acquued a right against Helen Trotter, their author; with which it

is inconsistent that their possession should be held as hed’s, -
Having:thus stated What occurred at pronouncmg the interlocutor of the Igth
November 1746, it remaies to observe, that though, upon -advising petition
and answers, the Lorps adhered upon the 27th January 1747, somewhat of a .
different: system ‘was now stirred from the ;Bench, bj one of the Judges who
had not been pr reserit’ when th\. former interlocutor was pronounced. :
His notion was, ‘that the apprzsm so far 28 it remained with Helen Trotter,
and was now in the rlght of the pursuer, was to be ‘considered as a claim of
debt or rlght in security; for though it may be true, that when, after the le-
gal, the appriser possesses, there is no longer any debt in being; yet, that

‘would net apply to the present case, as Helen Trotter had never posszssed ;

and if it continued to be a claim of debt, so far as it remained in her person,
it was then said to be a difficulty not easy to be solved, how it could be in part.
preselVed as, -‘without doubt, it was by the possession of Chesterhall and Durie
upon rights derived from:her, and yet be lost by prescription, as to. the part
retained by her, when an apprising, so long as it is a right in security or claim-
of debt, is jus individuum, that cannot in part subs;st and in part be lost.

- And upon that p1mC1ple it was said, that the Lorps had proceeded in the
case between Murray of Blackbarony, as trustee for the Countess of Lauder-
dale, and the Viscount of Stormonth, in 1712, (See APPENDIX) where Black-
barony, having pursued reduction and improbation on the title of an apprising,
led agginst James Earl of Annanhdale-Murray in 1656, to which the Viscount
objected the negative prescription ; and the. pursuer having replied, that the

~ defender himself, or his predeceﬁsors had purchased -a part of this very appn-
sing pursued on, and, by virtue thereof, posscssed the estate ; the Lorps

found, that the Viscount having purchased part of the debts in the apprising
libelled, and being in possession of the apprised lands, the right of the appri-
sirfg continued in the same case, as it was at the time of the acquisition, so-
long as the Viscount possey ed the apprised lands gﬂocung t¢ titulo ; and that the
prescrxptlon did not run 2ga inst those parts of the apprising not acqu‘red by the
Viscount during his said possession.

Bt afler all this said, the mover of it did not propose to alter the interlocu-
tor,-but only, as he owned it to be a dubicus case, to state the principles on
which it appeared to him to stand: On the one hand, that it was incongruous
to suppose a right was incapable of prescription ; which would be the case, if
the possesslon of Chesterhall and Durie iaterrupted the prescription of that part
of the appuswnq retained by Helen Trotter, as thc*x charters proceed on thxs

’,
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‘apprising.  On the other hand, the appnsmg could not, accordmg to princi-

_ - ples, prescribe in part, and subsist in part; and to gét out of this dilemma, it,
. was said, that though the apprising'was not prescribed, the debt on which it
proceeded was prescribed, so far as it remained with Hﬁen Trotter ; ;5 which

- might well be, though the apprising subsisted, as the - negatxve prescrxpnon is

not so much founded upon dereliction, as on a presumed. :payment prasump--

tione juris et de jure; and that the error in said decision. in .1712; between
Blackbarony and, Stormonth, lay in not having adverted to that distinction.

And hete the matter was let rest ; and the Lorps, without further argument,

¢ adhered to their former interlocutor ;” for as this: had been moved, not for
altering, ‘but for supporting-the interlocutor, it would chave been' improper to

have had any dispute on the Bench about what prmmpies the mterlocutor stood -

upon, when all agreed in- the interlocutor itself. .: - .

- N."B. The difference lay wholly in this, 'Whether the apprxsmg, 30 far asit -

remained with Helen Trotter, was to be considered as a claim of debt; or as a
right of property. If as a claim of debt, on which supposal the last scheme

proceeded, it was justly said to: be difficult to conceive how it could-subsist in-.

part, and be lost in part; and it might be necessary to recur to the ingenious
distinction between the prescription of the debt, and the prescription of the ap-

pnsmg ; but, there ldy the difficulty, How it could in one be a claim of debt,
and in another a right of property, than which nothmg can be more  inconsis~

tent with the notion of a jus individuum ¢

‘The just conception of the matter would seem to be, that possession having'

been contiriued after the legal in the right of Helen Trotter, though not by
herself, there was no longer any debt remaining, but that all consisted in the
. right of property by the apprising; and then it is easy to conceive, how it may
subsist in part, and be lost in part. For, although it be true, that an appn-
sing was considered as a jus individuum in this sense, that where an apprising
was led for more than was due, é. g. for L. 120, when no more was due than
L. 100, that apprising' as a jus- individuum could not stand in part, and fall in
‘part, in respect non constabat how much of the land would have been apprised
for the L. 100 ; and, therefore, as a jus individuum, béhoved either totally . to

stand, or totally to fall, (though this is 5o far now receded from, that appnsmgs '

are in practice sustained as securities, when" led for ‘more than is due 5) yet,

'~ where-an apprising is regularly led, that such' apprising should, as a jus indi-

. viduum, not be capable of being preserved in part,.and “by prescrlptlon lost in
part, is a notion that is no more tenible, than it would be to say, that a dispo-
smon of property cannot be lost in part, and preserved in part. ‘

Fol. Dic. v. 4. p. 88. Kilkerran, (AD]UDICATION, £9¢.) No 16. p. 11. .
Vo XXV: . - 50 H

No 6. “
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*4* D. Falconer reports this case :

° 1747. Fanuary 27.—HzLEN TRoTTER, daughter to William Trotter, mer-
chant in Edinburgh, anno 1655, apprised the estate of Home, for the accumu- -
lated sum of 1655 merks Scots.

Major Clark, son and executor to Gilbert Clark of Piteuchar, who was credi-
tor to William Trotter in a bond for 4e00 merks, granted 1664, charged John
Foulis; grandson to Helen Trotter, to enter heir to the said William and Helen,
his predecessors, and obtained a decreet cognitionis causa, 1424, whereupon he
adjudged the appiising on the estate of Home, and his daughter and heir, Ja-
cobina Clark, pursued a mails and duties.

Sundry objections were made to Major Clark’s right to lead this adjudication,

- particularly, that the bond by William Trotter was prescribed, and also, that

Helen Trotter, who led the apprising, not representing her father, that right

‘could not be carried off for his debt, upon a decreet cognitionis causa, against”
" a person who also did not represent him: But the Lorps, upon what appeared

to them in that question, having found 3d June 1741, “ That it was not com-. -

. petent to the Earl of Home to ob_]ect to the titles of the pursuer ;” the event

of the cause came to depend on this defence, that the apprising led by Helen
Trotter was prescribed, and the reply made of interruption.

Trotter of Charterhall had obtained a wadset of the lands of Fogo and Sister~
path, part of those contained ir Helen Trotter’s apprising, and been thereon
infeft, 1662 ; and having, 1665, paid to her 3000 merks, she disponed to him
her ‘apprising, and the lands contained in it, proportionally as the said sum

corresponded to 8000 meiks still due to her of principal and interest, after de-
‘duction of 5500 merks due by decreet of the Commissaries of Edinburgh, to
-the children of Gilbert Clark, with warrandice from fact and deed, excepting -

therefrom the sum due to the childrenk of Clark, consisting of 4000 merks of
principal, and interest thereon, and, in satisfaction thereof, a disposition of the
apprising to that extent, made or to be made in their-favour. This decreet of.
the Commissaries did not appear, but was related in the disposition to Charter-.
hall, who, with Mortonhall, as deriving right from him, obtained and conti--
nued the possession of the lands contained in their wadset. ‘ i
Also another wadset had been granted hy the family of Home of the lands of -
Longbirgham, part of those apprised, which came into the person of Gibson of .
Durie ; and Helen Trotter, 1669, conveyed to him her appfising, excepting
from the warrandice the former partial conveyance to Charterhall, and the dis-
position intended in favour of the Representatives of Gilbert Clark ; so that
there were three several interests in the apprising, the two conveyances, and
the adjudication led by Major Clark, in default of the disposition intended in
his favour : And it was pleaded, That these two rights, with the possession of

- -
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part of the-subject, p:reserved the. syhole. appusu)g chrathg, whole mbjﬁct and
in favour of all concerned.

In the year 1716, the then Eadl, of Hamg' baﬂ conyeyed to Dm:me the lands
\of Longbirgham, contained in. his wadsets and 1727, this. Earl disponed to

‘Mortonball, 1rredcemably, those in his, and: bej; oB the other hand renounced -
. all former rights, except in- sofax as, th;ey mkgbi smll submt as a secumy for

the wagset lands. S wiud

Tug LorD ORDINARY, uth Novcmber 1742:. and x7th July 1744, ¢ Havmg )
ceas@ered the.interlocuior-of date the r2th of December 1734, sustaining the

xaply’ of interruption of the prescription, by the conveyanceof the apprising
. led by Helen Trotter to Trotter of Charterhall; or Gibson of Durie, in security
‘of debt due by her to them, and by their, or. either of their possessions of the

lands apprised, in virtue of sich-conveyances, or teceiving from the proprietor -

of ithe lands apprised, payment:of their debts within the years of prescription,

together with the production made of the contract made betwixt Alexander

. Earl of Home, and Gibson: of Burie, in the year 1516, in which the apprising
in-debate is narrated as one .of the claims of debt, in virtue of which, Jands, to
the value of ~ .-~ . - are disponed to Durie by the said Alexander, in
ligw and. ~p1ace nf ‘the Whole debts therein mentioned, and, particularly, the
said apprising led by Helen Trotter,-and now in debate, so far as Durie had
right thereto; Found the pursuer had proved her reply of interruption, suffi-
- ciently to satisfy the terms of the-said interlocutor, more especially, that, in all
the conveyances of the apprising, and, particularly, in the said contract. be-
twixt Earl Alexander and Durie, the Elebt due by Helen Trottes to G;lbert
Clark, and the right to the apprising in security thereof, now by progress in
the pursuer’s person, was excepted from the warranchce ‘of all such convey_
ances.” . -

. Pleaded'in 2 rcclaunmg bill, That when a debt is ta’ken away by prescrip-

'twa,v the debtor may pass’ ﬁmm that defcncc, in favour of ‘@ person ‘having a

' paftml dnterest, without saving the right of any ¢thers and, therefore, the con-

tract-with Gibson of Durie; after prescription was run, cannot ‘be available to

the pursuer: Also, where two persons have separate and distinct rights in one
obligation, if one of them should preserve his fight by " diligence, this could
not be pleaded on by the other: Nor is it -any impeachment of the doctrine.
here laid down,: that intérruptions used by one that has-a subaltern right, will

‘e beneficial to the person from whom he derives it, as in the cases of fiar-and

liferenter, wadsetter and reverser ; for there the posseéssion of the one is the
"possession of the other. Upon which principles, there has been sustained by
the Ordinary in this case, a relevancy ‘of possession upon conveyances in secu-

rity of debt ;" as there the dispenee has not the full nght possessing in name of

the disponer, who.remains the proprietor: But this i$ "pot the present case ; for
- the partial conveyances are absolute and irredeemable. ‘It must also be obser-

ved, that no transmission of nghts -from one to another, can operate an inter-

. , | 50 H2
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ruption,’but it must be by a document takcn on the debt or obtaining pay-
ment.

The possession that was had of any part of the apprised lands, was not upon
the apprising, but upon former wadsets, the owners whereof, to fortify their
titles, purchased the shares ef the apprising, but never extended their possession
further than the wadset-lands, as appears with regard to Mortonhall, by a pro-
cess, 1727, at this Earl’s instance against him, of reduction and improbation of
his right to the lands of Fogo and Sisterpath, in which mention is made of a
mutual discharge 1663, between the Eart of Home and Charterhall, whereby
the Earl discharges the wadsetter of any claim of super-intromissions, and "he
him of bygone annualrents. There was also in the said process produced the
original wadset charter and infeftment,'the' above discharge and conveyance
from Helen Trotter, by which production the pursuer’s title was: found to be
excluded ; and as this rested on a single interlocutor, it appears the matter has
been compromised ; for, by an after-deed, the Earl makes over to him, irre-
deemably, these lands, the reversion whereof still belonged to him ; and Mor-,
tonhall, besides the payment of a sum of money, renounces all former rights,
except in so far as he might use them in security of his purchase.

Also in 1716, the then Earl disponed the lands of Longbirgham. to Durle 5.
but there is no evidence that these were possessed prior to 1725, when the pur-
chaser from Durie, as he depones, entered on'the possession of them ; se that -
the possession of these lands may have commenced on the disposition, and can
never be applied to. the apprising, which was long prescnbed so. as to save t}we
pursuer’s.interest therein .

Answered; The prescription of the apprising was mtcrrupted by the posses- -
sion had by Charterhall and Durie on their several rights 5 for here it behoves
to be observed, that the lands were not disponed to them in distinct parts; in.
which case it might be alleged, that the possession of one part could not profit-
the person having right to another; but the apprising was disponed, eﬁ'e;lrmg

‘to their several sums ; so that each of the parties had an interest in the.whole

subject ; and, therefore, the possession of one jeint owner: of this individual |
right preaerved the interest of the whole, and that over the lands not possessed
as well ds the others : For here it.is necessary to distinguish between the posi-

' tive and negatlve prescription. It.is true, that, by the positive, a possessor ac-

quires no more than he has possessed ; but if he has a claim secured upon cer-.

_ tain subjects, and possesses. part of rhem, this\saves his - whole claim from being

cut off by the negative prescription, as servitudes over a whole tenement are
preserved by bemg exercised over part of it and an annualrent-right is. pre-
served over the whole subjects affected by it, by payments out of any one.

The possession had cannot be so attributed to the wadsets, as to exclude
from the title thereof the apprising; for though in an accounting, a person
having several extinguishable rights cannot ascribe his possession to any subse-
quent title, so.as.to save from being accountable on the first, whereon he en-
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tered to possess ; yet the effect of possession is to save from prescnptxon all the

rights in the possessor’s person ; and, indeed, in ‘this case, the. apprising was
_ the only title that could protect the possession ; for it appears by the discharge
roduced in the process of count and reckoning, and- 1mprobatxon, ‘mentioned
in the petition, that the wadset was improper, and the apprising was the only
right that could exclude the pursuer’s title ; and upon it Mertonhall had ob-
tained a charter under the Great Seal, 1682 which was an applying his posses-
sion to that title ; nor could, it be necessary, m order to thls, to cede the pos-
- session, that he mxght take it-up again, - '

The contract with Durie, 1716, is another interruptios ; nor ‘can it be pre<
tended that the prescription being run, this can have no effect in favour of
any, excépt the contractors ; for, beside the rights being saved by the posses-
sion, it was an acknowlcdgmcnt of the justice of the claim, and the right be-
ing individual, it must operate in favour of all. :

* Pleaded further for the partlcs at a hcanng in presence, ‘and argued by the
Court ; )

For the respondent, That the translaﬁon in favour of Durie, was not of a
proporuon of the apprising corresponding to his sum ;"there was only a reser-
vation in the warrandice of a deed to be granted in favour of Clark ; so that
the whole apprising was conrveyed to him'; and- the clause. resolved in a faculty

. to burden his right ;. and he, therefore, having right to the whole, it could not

be pretended there were separate interests ; and his possession of a part must.’

save the whole from prescription : 'That an.infeftment on an apprising, after the
legal was expired, was a full nght of" property, and could not be lost by the
negative prescription singly : That there were three methods of intetrupting the
negative prescription, to wit, a. document taken on the debt, voluntary pay-
ment, and possessmn of the dcbtors estate, and in neither of these cases did:
there occur any such thing as a partial saving.. -

For the petitioner, That this process was a mails and du‘txes on an- apprxsmg,«
and if no part thereof remained with Helen Trotter, but only a faculty, as the
~ pursuer. pleaded, the process had no-title.:. That the.Earl claimed the estate, in’

so far as it had not been possessed. by the pesitive. prescription; at the same -

time, he denied that a right of property could not be lost by the negative, un-
less the possessor-had acquu'ed it'by the pesitive, since the Court had gone ‘no
further than to refuse to allow.a person, who shewed ne title himself, to object

the negative prescription. This he: pleaded, if the pursuer insisted on her-

right as a claim. of,property ; and: if as.a debt, he urged thdt the; interests in.
the apprising. being. quite separate, any interruptions. could operate 1o further
tharr to save the person’s right who used it.. It would be the same case in a
‘right of annualrent, if it came to be. divided- amengs} different, proprietors 3
and th1s ap_pnsmg was as much divided, as 1f hexrs—portxoners had succeeded 1o
it., - “
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Observed for the 1espondent That possesswn of one part of an apprising
would so preserve the whole, that if that part happened to be evicted, the
debtor could not exclude the appriser fufn the remainder ; as also, that it was
in the power of a creditor to use his apprising only as a security ; which de-
mand would merit a different consideration from the case wherein he insisted
upon it to carry off a largé estate, and here no more was asked.

. For the petitioner, That, by the old nature of an apprising, it was a legal

sale and extinction of the debt ; so that if a person insisted on his debt, he be-
hoved to renounce his apprising ; and this being the nature of the diligence,
when the apprising was led, the possession could not be constructed to preserve
the debt from the negative prescription, when it was rather inconsistent with
the subsistence thereof.

Tue Lorps, 20th Novembcr 1746, “ F ound the pursuer had not proved her
reply of interruption.” "

On a petition and answers, in which were cited for the pursuer 1713, Mur-
ray of Blackbarony against the Viscount of Stormonth; for the defender,
1728, Hector M‘Kenzie against the Creditors of Pltcaluan 5 (see AppPENDIX.)

Tue Lorps,adhered. '

Act. 7 Graham & Fergusen.  Alt. R. Craigie, Locé/mrt, & Brofwn. Clerk, Kirkpatrick.

D. Falconer, v. 1. No 161. p. 209. .

-

e

1 753; Februa}y 28.
The Eary of MorToN and CAPTAIN STEWART qf Dunearne geainst The

Orricers of State and the Marquis of TWEEDDALE.

Tue pursucrs, Tas‘. heritors of certain lands, having brought a process for valu-
ation and sale of their teinds, insisted for approbation of two reports made by
the sub-commissioners in the year 1629 and 1630 ; by which reports, the stock

- and teind of their respective lands are declared to be worth yearly certain spe-

cies therein particularly mentioned. ~ -

The Crown as titular, and the Marquis of Tweeddale as tacksman, defenders»
without. objectmg to these reports, either in point of form or of matter, set
forth, That as they had been obtained at the suit of the procurator-fiscal ap-
pointed by the sub-commissioners, without the privity of parties, so parties had
never regarded them ; for that the titular or his tacksman had let, and the heri-
tors had received, tacks of the teinds for payment of certain duties, which,
though not of grcater value than those in the reports, yet consisted of dlﬁ"exent
species.

Upon this, they.objected to the approbation of the reports, that they had

ot only bcen disregarded, but deserted from the beginning ; so that, besides



