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496 ANNUALRENT.

(Dvk ex mora.)

claufe of the ftatute, this diligence preferved entire whatever fell due within the
feven years: From which it was pleaded, That there could be no difpute of the
principal fum, after the above charge of horning ; and as for annualrent, though
the fame could not be due by ftipulation, the cautionary obligation being at an
end by the lapfe of feven years, it was neverthelefs due in confequence of the de-
nunciation which followed upon the faid charge of horning,.

Objelted for the defenders, That the denunciation was at the market crofs of
Edinburgh, and not at the market crofs of the fhire where the cautioner dwelt ;

and therefore could not have the effet to make the fum bear annualrent.

Anfwered: That the denunciation at the market crofs of Edinburgh is fuffici-
ent to all legal effects, except that of efcheat fingly ; that, in particular, it is fuf-
ficient for a caption, which deprives a man of his natural liberty, and therefore
to be confidered as one of the greateft pains of law; multo magis ought it to be
{ufficient for making the fum bear annualrent, which is not fo much as a penal-
ty, being only given nomine damni for the creditor’s wanting the ufe of his
money.

Tue Lorps found, That a denunciation at the market crofs of Edinburgh, a-
gainft a perfon not living at the time within that particular Jur1fd1éhon has not
the effe@ in law to make a fum bear annualrent.

C. Home, No 243. p. 304.
: N

1747. November 17.

WartsoN against Ramsay.

Tue Lorps found, That denunciation againft a perfon out of the kingdom, -
being only at the market crofs of Edinburgh, and not alfo at the pier and fhore
of Leith, did not make the fum to bear annualrent. '

Fol. Dic. v. 3. p. 28. Kilkerran, (ANNUALRENT.) No 2. p. 29.
*.. ¥ See the fame cafe, D. Falconer, v. 1. p. 295. voce LecaL DiLiceNcE.

1663. Fanuary jo. Ric of Carberry ggainst His CREDITORS.

Tue creditors of Carberry having obtained a decreet againft Carberry, and de-
nounced him thereupon, purfue for annualrent fince the denunciation, conform
to the act of Parliament theteanent.—The defender alleged abfolvitor; fir/?, be-
caufe the horning was manifeftly null, he being denounced in the name of Rich- .
ard the ufurper, after he was out of his pretended authority. 2do, Becaufe the
decreet being fufpended, 4 fifth or fixth part thereof was taken away. 3tio, The
denuciation was not at the crofs of the regality of Muffelburgh, where he dwells,
but at Edinburgh. 45, Before the denunciation he had given in a bill of fuf-
penfion, whereupon there was a deliverance given, fuperceding execution, till the
bill were feen and anfwered ; in the mean time thefe purfuers getting the hill to



