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Crixt aguint CoNNiNename, Truftee for the CREDITO‘{S of the Incoxporatxon

of Shoemakers in Canongate.

It Being difcovered in 1443, that the Incgrpora-tion of Shoemakers in Canon-
gate was utterly infolvent, it was propofed by the Incorporation, and agreed to
by the generality of the creditors, for faving the expence of diligence, that the
Incorporation fhould difpone the whole effects they were then poflefled of, to their
creditors, equally among them, to be accepted in full fatisfaction of their debts.
And accordingly, on 14th May 1743, a dilpofition,. proceeding on the narrative
of the faid propofals being accepted of, was granted by the Incorporation to Ni-"
nian Cunninghame, as truftee for the whole creditors, all particularly named, of
all and fundry their effects, heritable and moveable, to be difpofed of by the
truftee, and applied for payment and fatisfaction of the creditors, accordmg to
their refpective intefefls, but declaring the truftee to be liable for his intromif-
fions only, and not for omiffions ; and this dlfpoﬁtlon was of the fame date inti-

mated to the tenants of the teneéments.

On the 16th May 1743, Thomas Grant, one of the creditors, repudiating the
dnfpoﬁtlon, ufed arreltment in the hands of the faid tenants, and purfued a furth-

-coming before the Sheriff ; which being brought’ by advocation before the Lords,

he repeated a reduétion of the difpofition on the following grounds: 1mo, As
fraudulent on the aét 1696 ; and certain circumftances were infifted on as ‘equi-
Valent to the partlcular reqmﬁtes in that ﬁatute for inferting bankruptcy At
lealt 2dv, As fraudulent upon the common Iaw and. separatim, as contammg
{pecial claufes with WhICh no creditor was obhged to comply, viz. The creditors
being obliged to accept of their d1v1dend in fdtxsfa&mn and the .truftees being
declared free of omiffions.

Upon the firft, the Lords were clear, that no redué’tlon could hP upon the aét
1696 as the Incmpomtlon a body polmc was not capabIe of the perfonal dili-
gence requifite by that ftatute, and that ne eqmvalent circumftances are ever
-admitted to bring a debtor under the defcription of it: And were no lefs clear,
that as a reduction at common law had no other effe¢t ‘than to bring in all the
creditors equally, there could lie no reduction, at common law, of a .difpofition
which gave the creditors the very fame thing which they could obtain’ by the
reduction ; ; and fo the Lords have uniformly found, and lately in the cafe ‘be-
tween Snodgmfs and the other Creditors of Beat, No. 2435 p- 1209

Upon the other points, had the cafe been of a dlfpoﬁtlon by a man to his cre-
ditors, the objetion would have been good, that a creditor could not be bound
to accept of his dividend in {atisfaction. But, as in the cafe of an Incorporation,
there could be no other future acquifition, but what might arife from the trifling
upfets of new intrants, which was faid to be no more than fevenpence from edch
intrant, as it was too inconfiderable to be thought of, o no fuch upfet-money
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was ever to be expe@ted, and confequently the Incorpotation would in effe& end
or die out with the prefent members, if thefe fmall contributions, for the ufe of
their poar, were ta b for ever mortgaged for the ule of the .arediters. . And as
to truftees being declared free of omiffions, the Lords feemed not to approve of

their former decifion, ift.the cafe of the Credirors of ‘Ouchtertyre, mentioned in

No 245. p. t200. Whete it was found, on that very ground, tirat the truftee was

declated free of omiffionts; that the creditors were not bound to dccept. - They/

now cortfidered fuch clanfes % be common and ordinary in truft-rights, and that
no trofkee will be found who will accept on other terms; and that the truft
E may We transferred to another where he s obferved not to aét carefully.
“And, on thefe confiderations, the Loros ¢ fuftained the chfpoﬁtron and pre-
ferred the tru{’tec to the artefter.” Sk Socrery.
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. The CREDITORS of BMMAG}HE agmzmi Wm,mM M‘Gmg .

ALEXAN;DE& M‘Gm ef Balmaghle dixfponed his. eﬁa‘te mtm&e\es, pmviding
-+ that they {hquld be obliged to held compt for their intromiffions to- s credd-
< tors, fo often as they thould: be; defited 5 and to him for the . feperplus of
¢ .what money, Ihoxgkld azifn fiom the fale of the forefasd lamds, if any were; afiter

¢ paymens of ghe debts , Andibhey: dtfpmedt it o W:H@am M‘Ghm ntefchantm
[Edinbuigh,: in the fame- tetms. |

. Riohert Qazmant mezchant. in- Klfkmdbmghf, m; ﬂg‘hi‘. oﬁ Iemral dcrbts ¢mth:aﬂ1-
‘ed fince the difpafition, obteined an mteﬂecuior of .ap Qrdwsry adgmdgmg :rhe
eftate, ‘

Pleaded in a reclaiming b111 for W11hatn Msz&, }Ihedgbmn mﬂmcﬁed of
the eﬁate, before conj:ra&mg the debts, for wtuch the adjudxcatmn. is eraved ;
and his creditors cannot affedt s any thing which does not ‘bélong to'him : He has
only a right to have the fuperplus of the value accounted for ; and this they may
- affe®. An adjudication of the eftate is not competent, as it is not now in the

debtor’s power to offer a part-equal-to-the- fumy and yet thisis a rlght competent
to him, wherever there is room for an adjudication. . .
~THE Lorbs adhered :
' T o Petict. H. Home S
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An eftate ad-
judged, with=
out regard to
a previous
difpofition to
a truftee for
behoof of the
creditors at.
large.



