No 41.
Arbiters ha-
ving decern-
ed for a sum,
with annual-

-rent from a
term, provid-
ing, that if the
creditor
should ne-
glect to grant
a discharge
of all his
-claims at

the term,

the interest
-:should only
commence

on his grant-
ing the dis-
-charge ; to
‘this effect was
given, tho’

it was plead.
ed, that the
discharge
being now
granted, the
debtor had
suffered no
prejudice by
its being de-
Jayed.
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1747. “june 14.  Suaw of Dalton againit Crawrorp of Kiers.

]0}1-.1;' ‘Crawrorp of Kiers appointed William, his son and heir, to be his exe-
cutor und universal legatar, burdening him with 250 merks Scots to his daugh-
ter Agnes, .wife to John Shaw of Dalton, payable on her husband’s decease ;

‘but.they .claiming their legitim, a submission was entered into by the parties,
;and the arbiters, 21st October 1926, “ Decerned William Crawford to pay te

‘the said John Shaw 2400 merks at the term of Martinmas then next, in full sa-

:tisfaction of all that he and the said Agnes Crawford can claim of the said Wil-

:liam Crawford, as representing the said John Crawford his father, or in virtue of
‘his testament or portion natural ; and the said John Shaw, upon his receiving the
above 2400 merks, is.to grant to Agnes Crawford his spouse, an additional life~
rent of 120 merks, commencing the first term after his death, during her wi-

.dowity : Likeas they decern the said John Shaw, as taking burden upon him for

her, to grant and deliver to the said William Crawford, a full and valid discharge

.of all that they can claim of him, on any of the accounts foresaid, and decern

the said 2400 merks to bear interest from the said term of Whitsunday, with
this prowision, that the said John Shaw, and bis said spouse, shall deliver to the
said William Crawford the said discharge, at and betwixt the said term of Whit-
sunday ; but in case the said John Shaw and his spouse, neglect or refuse to
grant and deliver the above discharge, the above sum of 2400 merks is not to
bear annualrent but from and after the granting and delivering the said dis-
charge : And in case the said Jobn Shaw shall decease, without his and his said
'spouse granting the said discharge, the said William Crawford shall be obliged
‘to pay to his said sister, during her WidowiFy, the above sum of 120 merks ;
without prejudice always to the representatives of the above John Shaw, to re-
ceive the above sum of 2400 merks, upon their granting the above discharge,
who shall then be obliged to relieve the said William Crawford from all payment
of the said 120 merks.”

Dalton died in March 1738, his wife having predeceased him; during which
time no payment was made, nor was any discharge offered or demanded.

John Shaw of Dalton, his heir, pursued Kiers for the sum, with interest-
from the term of payment; and the Lorp Orpinary, 12th February 1745,
¢ Found the 2400 merks contained in the decreet-arbitral, behoved to bear an-
aualrent from the term of payment, notwithstanding of the compulsatory clause
contained in the decreet, no tender having been made of the money, or dis-
charge demanded, and no prejudice arising from the want thereof,’

It was disputed whether the giving a discharge was to be considered as the
condition of the sum’s bearing annualrent, or resolutive only of the obligation
for it, which was decerned to commence from the term of payment; in which
view it might be looked upon as penal, and not to be inflicted, -unless damage
had followed from the neglect. It wasalso disputed whether it was incumbent on
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the debtor ta offer the money, and'dsmand. a dxschugq;, .ar on the’ credmt. to Na 41+
tender the discharge -and: demand the nioney. :
- ‘The Loros altersd: the" mﬁcrbchtbr, -and: ﬁ)und ap,nuah'ent not duc fram the

tenm. of payment. ¢
Act H, I{ome. L Alt. A Macdowal. . ,‘ Clerk Kzrépatmf
B. Fal;ozm', 2. 1. Na 188 p 252

- ” " T— LA

1749. 7anuary 31 ' ROBERTSON agam:t MELVILL and LipDELL. )
No 42.

ROBRRT Rosmrsou, mércban)t in Eymouth by h1s missive to ]ohn Melvill, ﬁ‘s‘:‘imft\fgm
tenant in Stonehouse, and James Liddell, tenant in Dalders, ¢ accepted of their buyer, pro-

‘mising to de-

offer for his old oats he had on hand, which might be about 150 bolls; and pro- jiver goods
mised by the first opportunity to ship them off for Carron-water, where they free of all risk,
found to im-
were to be delivered free of all charges and risk, upon their paying -for ea¢h  portonly,that
boll 10s. 8d. “And - he-accordingly-shipped off and -iriéured them, andthey ar- :gesiffl;frdﬁs
rived at the destined port, 91 bolls ‘being damaged by a storm they had met conécguéncas,
with; whereapon the seller’s’ correspondent applied to the ]udgc Ordinary for ’dfellf"f:,;fﬁﬁ ,
having them valied, in ordet to liquidate the damage against the insurers ; and ;‘:rﬁf:‘”'a“t“;
citing, the purchasers as ‘witnesses; they dep(med thcy were only worth L. 5 Scots ; del;vcz:dg_
whereas, had they comeé saf;, they would have been worth L. 7 1108, ; but re- '
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fused to take them at tha% pnce ahd took them as they sak} to dispose of for
the benefit of the seﬂer S

“Robertson pursued Melvill ,and Liddell for the prlcé who pleaded retentlon
for the damages due to theiii, on account of ‘the failure of the de‘hvery H the
sgklcr h;wmg undertaken the risk.

“Tug Lorn. ORDINARY, 5th July 1748 ¢ found ‘the def’enders Ixabl_g qu} the
PﬂCﬁ that they themse’lves had put upon ‘the sgmﬂed oa’ts in the question, be_
twixt the pursucr and the insurers, since they could proglm;e no account of sa.]es i
and found the seller Tiable for the. dlﬁ'erencc betweeﬁ the L. 5 and the L. 7 10s,
in regard that if the victual had penshed entirely, 1 be ‘seller woﬁfé have. been
liable in the buyer’s damages.’ " And 224, * Havigg considered the lefter signed
by the pursuer Whereby he was bound to deliver the vmtual frce of all charges
and risk, in pursuancc Whereof he msured the vxctual whereof part was damag-
ed, adhéred.

Pleaded ina reclalmmg blll By, the letter no more 1§ 1mportcd than that if
the goods ‘were lost or damnifiéd’ before delivery; the seller was to suﬁfcf the loss
therepf; but not, that he was to be liable in damages, if the loss happened
througfl no fadlt of his’; cspecully as 1t ‘was not a sale of a genus, but a species,
to wit, his victwal on hand ; and his subsequent insuring ‘the cargo could not al.
ter the terms of the bargam, which were made by his letter.
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