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the valuation the rule, nem. con.—but some of us interquos ego had not seen the memorials,
at least those for Littlegill, till the cause was called.

No. 6. 1748, June 2. DAVIDSON against KERR.

THESE two heritors had some lands runridge and others possessed as commonty, and
both willing to divide, but could not agree on the plan. Kerr pursued a division before
the Sheriff, but Davidson offered a bill of advocation, because though by the 23d act
1695 the Sheriff may divide runridge, yet by the 28th act 1695, the power of dividing
commonty 1s only committed to the Court of Session. Haining refused the advocation ;
but on a reclaiming bill we remitted to him to pass it ;—~but resolved when it came in, with
a new summons of division that Davidson has raised, to remt to the Sheriff as usual to
make the division, but to be reported to us.

No. 7. 1748, June 8. SIR GEORGE STEWART against M(KENZIE.

AFTER a hearing in presence upon the import of the act 1695, act 28th, anent com-
monties, though we would not alter the judgment given in the case of Sir Robert Stewart
of Tullicoultry, February 1740, that where there is only one proprietor and several servi-
tudes, there lay no process of division on the act, yet we found that where there was a
property in one and a servitude in another, but the proprietor has also a right of pas-
turage for a part of his lands, that there the superficies may be divided betwixt them in
proportion to their respective interests in that superficies, the property still remaining as it
was and no precipuum, and the division to be not according to the valuation but according
to their rights of pasturage. |

No. 8. 1752, Dec. 15. DMRs BALFOUR against MONCRIEFF, &e.

I~ a process of division of the commonty of Auchtermuchty, the Barony of Strathmiglo
being by the Crown’s charter 1684 conveyed (all except eight acres of it) cum petestate et
privilegio communitatis et pasture in that commonty, Mrs Balfour claimed a proportion of it
eorresponding to the valuation of the Barony, whereas the other heritors contended, that
as by the proof only the lands of Demperston had possessed that common pasturage, the
valuation only of these lands and not of the whole Barony could be computed. The Lords
remitted to me to hear the lawyers on that point, and I this day reported it,—and we unani-
mously found, that only the valuation of the lands of Demperston ought to be-computed
and not of the whole,—and that in these divisions it made no alteration whether any of the
parties’ lands were erected into Baronies or not. The lawyers on both sides seemed to
:igree in making this a common property, but the Court seemed to think it only a servitude,
but had no occasion of deciding that point.

— ]

COMMUNION-ELEMENTS.

No. 1. 1742, June 9. HERITORS of STRATHMIGLO against GILLESPEE.

Taxe Lords adhered to their former interlocutor refusing an advocation from the Sheriff
of a process at the heritors instance aganst Mr Gillespie, for the communion-elenterit





