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ration, arrefted in Logan’s hand'} and in the furthcoming he deponed as abové ;
alleging the ground of - his abftracting the bill was, that the principal debtor-had:
engaged to give him fecurity for his relief, in view of which he had accepted, but.
had not obtained it. o (

The arrefters infifted in their attion ; and the Lord Ordinary, 31ft January
1745, ¢ Found that the faid George Logan having got up the bill of L. 70 Ster-
¢ ling, which he acknowledged to have been wrote -with his own hand, without
¢ any confideration by him given' for delivery thereof, from the clerk to the in-
¢ corporation, who had no power-gratuitoufly to give it up, in prejudice of the
incorporation ; and that, further, it was delivered up by the clerk, to the intent
that he Logan fhould accept a new bill of L. 6o, William Clark, the original
debtor, having paid the differencé, Logan was in mala fide to detain the old,
and refufe to fign the new bill ; wherefore, and that it was ftill in the power of
the creditor to fupply the defe& in the bill, as wanting the fubfcription of the
drawer, at any time before production thereof in judgment : Found, that Logan
was personali exceptione barred from objecting to the bill, the nullity of its want-
ing the drawer’s fubfcription ; and found him. liable in the:{fum of, L. 60 Ster-
ling due of the debt, with the annualrents thereof.” And, 23d January 1747,
Found, that after the bill had been out of the acceptor’s hand, and in the pof-
feffion of the incorporation, he could not lawfully retire his bill without their
« confent ; and as there was no evidence of fuch confent, found that the bill was
¢ to be held as ftill in the hand of the incorporation ; but prejudice.to the de-
¢ fender to be heard on his objections to the bill, as t‘Oi its form, or otherwife.’
And, 24th June, ¢ refufed a reprefentation upon the point upon which judgment
¢ ‘was therein craved ; to wit, how far the bill was void and null, as wanting 2
drawer. . S B

Tue Lorps, 6th July 1748, ¢ found the bill void and null’

- On a fecond bill, and anfwers ; chiefly moved by this, that the contra& was in-
complete till the drawer’s fubfcription was adh}ibited ; that till then the acceptor
had it in his power to refile ; and if he had not got the opportunity of recovering
the bill, he could have declared his refiling, and demanded it up ;

They adhered. ‘ .

Na 4o0.

- « n o - -~ o~ « -~

L

-

A&, Williamson. Ale. H. Home. -
D. Falconer, v. 2. No 5. p. 3.

1748. November 17. & 25. ‘
CatucarT against The RepreseNTaTIvVES of Dick.
' - _ No 41.
Mary M‘HurcueoN made a fettlement of her effects on her fifter Helen, wife V;’:‘ybtil‘]‘eﬁgr“:ﬁ_
to Elias Cathcart, who brought a procefs againft the reprefentatives of John Dick er, before
for L. 20 Sterling, contained in a bill accepted by Dick, payable to Mary Pm“’é‘;‘g;;‘f‘v;;s
8X2 2



No 41.

found good,
although it
had lain by
unfigned tiil
after the
death, both
of the accep-
tor and cre-
ditor,
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M<Hutheon .-t was allzged for the defenders, That the bill was vaid, as having
been blank in the drawer’s name at Mary M‘Hutcheon’s death ; and, though
Elias, Catheart’s name was now at it, 3s drawer, it was irregular for him to ad-
ject it. ‘

This objedtion wauld, no doubt, have been fuftained, had Mary been the in-
tended drawer; but, it appeared to the Lords from the tenor of the bill in thefe
words, ¢ Air, December r2th 1740. Againft Candlemas next, pay to Mary
¢ M‘Hutcheon, &ec. at my bouse in Air, tha fum of L.zo Sterling, far. value re-
¢ ceived in ealh from your friend, sid other circumBlances; that Elias Cathcart
himfelf was the intended drawer. R :

Tux Logps therefore ¢ repelled the objetien; that it was figned by Elias after
the death of Mary ; the fame being figned by bim before it was produred in. Judg:-
ment ;. and having been in pofleflion of the faid Elias. from. its date; -for the cre-
ditor’s behoof ;. potwithitanding the :doubt entertaiped by fame, how 3 contrach
could fubtift which had not been comepleted in the lifetime of the parties; rath
November 1743, Sandilands ¢ontra Dickfon, Na 38. p. 1436, -

Fl. Die. . 3. p. 76, Kidkerran, (Bux of Excranae.) Na 19: p. 84.

*#* D. Fazlcégler 'rep‘ofts' the fame cafe: |

E1ias CaTHearT, merchant in Alr, purfued, the ‘r’eprefentatives of John Dick
in Guiltreehill, for L. 20" Sterling, due by bill drawn upon the faid Tohn, for value
from the drawer, and accepted by him ; payable at a term, to Mary daughter to
Hugh M‘Hutcheon, late provoft of Air; as éonvtained’ in a general difpofition of
her effe@s to her fitler Helen, fpoufe to the faid Elias, by whom the draught ap-
peared figned. ' :

Objeéted, That the acceptance remained blank in the drawer’s name, in the
hands of Elias Cathcart, till after the death of both John Dick and Mary
M-Hutcheon, when he adhibited his fubfcription. ‘ '

Tue Lorp ORDINARY, 27th January 1748, ¢ repelled the objection to the bill,
that it was figned by Elias Cathcart after the death of Mary MHutcheon ; the
fame having been figned by him before it was produced in judgment ; and having-
been in pofleflion of the faid Elias from the date thereof, for the creditor’s be-.
hoof?’ . -

Pleaded in a reclaiming bill, A document informal at the time of the creditor’s .
death, cannot be made formal afterwards: The contra® muft be underftood as
entered into at the time of the completion of the writ ; and it involves a folecifm
for a perfon to becqme bound to pay money to one who is dead; as alfo in this..
cafe for one to contra& with the dead, and on that contra@® to purfue his repre-..
fentatives on the paflive titles, for a debt he was never liable in,

Answered, When a bill is accepted before figning the draught, and deli-
vered, it is in the- power of the drawer to fign itat any time ; which right
he cannot be deprived of by the death of the debtor: Alf, where the credi~
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tor is not himfelf the drawer, the draught may be figned after his death ; ‘as tlie
right of credit is vefted in his reprefentatives. S Ci

§ecT.. 5.

" Observed, That the draught being figned before: prbdu&ion,,w'vas Sikione juris’

,ﬁ;gt;ed of the date.
TuE.Lorps adhered. ‘ .
A&, A Macdmall. " Ale H. Home. " Clirk, Forbe, .
A : D. Falconer, v. 2. No 15. p. 175

' ; st
¥749. FEebruary 14 AnDrREW BoNNar againsg WiLLiam GRANT. . -

Parrick Henpersow, merchant:in - Edinburgh, -accepted ‘a. draught for the
price of a quantity of tea, beught by him, as the property of John Kirkby, from
James Ghalmers ; who adhibited no fubfcription as drawer, but indorfed it blank,
and delivered it to John Kirkby, junior ; and he having filled up.the indorfation,
rdorfed it away - And it came, through feyeral indorfers, inta the perfon of An-
drew Bonnar; merchant in Edinburgh, ftill blank in the deawer’s name. -7

i Andrew Bonnar protefted it, and purfued Patrick Henderfon for thepmce,

who fufpénded, and raifed a multiple-poinding on double diftrefs, upon an arreft-

Rotterdatm, as creditar to John Kirkby, fenior.. R

" A ¢ompetition enfued ;" in -the courfe whereof, 'Patmck f ﬁ‘énae’rfoti‘éﬁ;l Ja;m\e§
Chalmers were-examined, for-difcovery which of the Kirkbies were proprietors of

the tea ; and Patrick Henderfon deponed, it was fold to h,xm as. Jolin Kirkby’s, .
whom he underftood to be the elder, having formerly dealt with him: And .
James Chalriers, that he was employed to fell it by the younger, who he knew -

bought it, and gave his own aceeptance for the price ; and he knew nothing of

its being the property of the elder,;nor what tranfactions were betwixt them, nor -

whether they are partners.

mhent, {abfequent to the proteff, ufed in his hand by William Grant, merchant in .

No 43.-

No 43.-
A bill paft
through feve-
ral hands,
blank in the
drawer’s
name. The
bill confider-
ed as without -

* privilege;and -

the fum due
by the accep-
tor carried by »
argeftment, .

Williama Grant atrefted as ereditor to Kirkby Jumov ; and“the Lord Ordinary, . | B

24th Nowember 1748, -« Having confidered the oaths.of James Chalmers and :

« Patrick:Henderfon ; and-having likewife confidered the asrefments now in pro-

¢ .cefs, in, the hands of Patrick Henderfon, as debtar to Kixkby younger, as well as

¢ Kirkby {enior ; preferred William Grant.’

 Pleaded in.a veclaiming bill : As it now appears, by thie oaths in procels; the
goods were the property of Kirkby, jun. ; the indorfer by progrefs from him, whe

protefied prior to any arreftment, muft be preferred ; notwithftanding any alleged:
nullity in the bill, as wanting a drawer; which wasfupplied -by Chalmers’s ins
dorfasiop ; .for, confidering it as originally a blink. writ,” that defeck might be af-

terwards fupplied by confent of the debtor and creﬂitor ; which was dqnb by the -
fablcription. to the indorfation, and intimation by the proteft, before a third party -

had:any concern’; and,. confidering it as. a  mandate, where there muft be:.the :



