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cither from.M‘Lean’s letter,, or the jntimation made to him by the Fairholms’
clerk, at which time he was not informed of the proteft ; nor did he promife to
‘accept,; on being informed of the date of the bill, however the clerk had mif.
taken him.;: - ' EE ’ o
Observed on the Bench, That it wes not enough fuch notice waa given as a
party might. fulpect, or even .colle@, from circumflances, what.the bill dif.
honoured was; but it ought to be fo {pecial, as to put an indorfer in tuto to pro-
ceed againft the drawer thereon ; that it was not neceffary the bill itfelf fhould

. be tran{mitted, nor the proteft, together with the notification, but mention

ought to be.made of the proteft, which fhould be fent in a reafonable time.

¢ Tug Lorps, 26th June, found. that there was not fufficient notificgtion ‘gi-
ven to Mr Hogg, the defender, of the difhonour of the bill in queftion, te enti-
tle the purfuers to recqurfe on him ; and, on hill and anfwers, adhered. '

AG. T Hy & Maitlnd Al Lukbarr.  Clerk, Kirkpatrich.
o D, Falconer, v. 1. No 200..p. 270.

1748.  Funme 17. -~ Lancrey against Hogo.

James Morson of Aberdeen, by his bill, 16th March 1744, drawn on, and
accepted by Thomas Morifon of London, his fon, ordered the faid ‘Fhomas Mo-

'rifon, 45 days after date, to pay to Mr William Hogg, L. 50 Sterling, value in

account with him. This bill was indorfed by Hogg to Adam Watkins, for value
received, and by him re-indorfed to Thomas Langley, who protefted for not pay-
ment no fooner than the 5th of May, and thereupon brought an agtion of re-
courfe againft Mr Hogg; whofe defence was 5 not duly negotiated, in refpe@ the
45 days elapfed upon the 3oth of April, on which day, therefore, the bill became
due, and the laft day of grace was the 3d of May, and yet the proteft for not
payment was not taken till the sth. e
- To which it was answered, Ihat the defender fuftained no damage from the
omiflion to proteft fooner, becaufe Morifon, the acceptor, had become bankrupt
on the 25th April, {everal days before the day of payment, which was notified
by the London Gazette, and, in fo much known to Mr Hogg, that he advifed
his correfpondent to take up the bill supra proteft for his honour. And though
it may be true that the perfon againft whom recourfe is fought, is not ‘bound to
inftra@t damage from an undue negotiation ; yet here it is inftructed he could
have none, which is a different cafe.

It was notwithftanding found, * That no recourft lay, the bill not having been
* protefted in due time, on the following grounds :

That, as there was one poft loit in protefting and notifying the dithonour, fome.
effects of the acceptor’s may, in that time, have been difcovered in Scotland.
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lsichithe disfenBer might iabafrgm" himi pdfeffadiof. Balys Phut werk” the
defenderifound liable asintlaffer; dre>woulll-bave hisrecoutibisgainft the Arawer
and ity ardamage: i be fubjed torthe famei litigation vvet bgain with Fis, whe-
ther the bill not proteﬁee} affords recourfe. ' And gpie, As the” deferider camwt

be, certain; but that the! drawet,; whe: i nb-party ¢o the. “prefent queltion; :may‘

qualify- an actual damage; ‘hei cantibitibe.obliged to- fubmk to thmtiuncertaintit:
N. B. “Though it be a good reply taia drawet: dbjetting. unthue: negénatioﬁu-
That he had no effeés in the perfon’s hands on whom he drews’ yetit is'nd'good
reply to an indorfer, who is not fuppofed to have any effes in the hands of the
perfon on whom t‘hc Bill'is drawn.
-¥ol. Dic. v: 3. p. 84. “Kilkerran, (BrLL of Excmmcn) No 16. p. 81.

e

X D Falconer repbrts thc fame cafe:

Jamzs MORISON, merchant in Aberbeen drew for L. 50 Sterlmg, 16th March
174«5, ui)bﬁ ‘his fon Thomas Monﬁm, merchant ig London payable forty-ﬁve
L et date, €0 Wllh’ #i'H g merc“hant‘ in E‘dmburgh which came by
indGrRtivh mtd tHe perfon 8f‘ "%homas Tiangley, meréham n London, and was
'pr&éﬁe‘d“bj Kimh,’ sth My, Bor niot payment ‘and an adtion for recourfe ralfed
agamf’c Mr Hogg R

Deforice:* Nio-due negdtlatxon B . o ‘

“Rely: No pféju(fice in refixe& Thomas Mqr&foﬂl Was notourl)z bank.rupt he-
foi*e the' &hy of ﬁhyment as aB%?ared:byan adverg&;meg;gx the London:Gazette
’~'Sth Apn‘l‘ of a commxiﬁqn Ba,tfkrupt bemg taken; ont. ag,amﬁ him. - .-

“Pix TorD OKDINARY, 22d’ january 1745, * found,. “That the bill not having
Yeen® isrotéﬁed i due tmgq, ;here could: bé no. ,rgcpurfe againt the indorfer;
and that he was not bopnd tq mitnudt that be ,fuﬁ?.;mgl damage by not:prateft-
ings ‘AR ﬁlrfher fo,und that t;hem was "an, apparent. damage ;. for that. the
B et avmg “been, proteﬁ.gﬂ, could not be Rated, before the commiffion
of ban];rupt or ciaﬂ.’ed JJipen - the» bankrupts qﬁ'eéls .And further found,
there was'a damage; in that _the indoyfer, claiming recourfe againtt the draw-
er, be,hovgg( to be fubJe& to the fame htxgauan, whether &he bxll, not hmfing
?"f‘ iﬂuly %roteﬁeﬁg aﬁouded any; recourfe.’ NS

9}?&2}?&1 in 3 recIaxmmg b].ll The ,purfuer l}as, mﬁruétdd t;here ‘Was no; éa-
age, ffxe accept0§ bcmg )zankmp;, .and 5o plage:for-any-diligence againft:hlk
eﬁ"e&s 5 ‘and the accepted bill, thoughmat piotefted, miight: have been foundad
on before: the - commiflioners, “whe met.ion.’ then4th- of May iand! nd of . Jone.
'I’&e imiorfér had (;crtamiy, the fame. recourfe;ggaitil the drawer, that'theiha
gi%;r ”h@ci;ﬂgam& hun heﬁdes, Mz; Hoggbring: acquainted wizliothe'bink:
.rupgcy, made, anfwer, g,hat §he bﬂl would e 'sakcm npgmher for' hnsihonomlﬁ&?

aaWe’ism U R T O It v B ey o * N
mwcred There may: have heen da;mage‘mrrmmy nefiméhs nmwx:’hﬁaﬂ&inlg

‘hf} %,QG¢P$@T S, baﬂkamo’ H +ancr90& wasdoft tbetwime tire 3d” ad 1 50h P Miy!
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in which time his effe@s might have been arrefted in Scotland ; the indorfer’s
correfpondent would have paid it for his honour, but was prevented by its not
being protefted ; and fo it was not laid before the commiffioners on the 4th,

when the debts were to be proved before them. It might at beft be a doubt-

ful queftion betwixt the indorfer and drawer, who might be able to qualify da-
mages ; and what Mr Hogg wrote of the bill’s being to be taken up, was on
the fuppofition-of its being duly negotiated.

TrE Lorps adhered.

A&. ¥. Grabam. Alt. Lackhart.  Clerk, Fustice.
D. Falconer, v. 1. No 160. p. 352.

1748.  Fune 17. 9 29. CRUICKSHAN‘Ks‘agaimt MrrcHEL.

ArLexanper MrTcuEL, merchant in Aberdeen, drew a bill on Thomas Mori~
fon at London, for L. 1oo Sterling, payable to Charles Cruickfhanks 40 days
after date, which was duly accepted ; but Morifon having failed to make pay-
ment, the bill was protefted for not paymcnt on the day after the third day of
grace.

In the action for recourfe, Mitchel’s defence being, That, the bill was not duly.
negotiated, not having been protefted for not payment within the days of grace ;
and 2dly, That the difhonour of the bill was not notified till the fourth po{t there-
after + The Ordinary remitted to four of the moft noted dealers in bills in Edin.
burgh, to give their opinion ; who agreed, That the bill ought to have been pro-
tefted upon the laft of the three days of grace; and that intimation. of the dxf.
honour ought to have been given by the third poft at fartheff. S

The Ordinary, notwithftanding, reported the cafe, and the' Lorps. bemg much:
divided, recommended to Sir John Bernard, knight, and Bcnlamm Longate of"
London, to report what the cuftom of Londorr was, with refpe@ to the time of
protefting, for not payment, bills drawn in Scotland upon London, and which, the
recommendation bore to be, in Scotland, reputed forelgn bills.

But thefe gentlemen declining to give their opinien, the Lorps, upon advifing
the debate, on the r7th June 1748, found, That ¢ bills ought to be protefted
¢ for not payment within the days of grace, and therefore found no recourfe.”
But, upon a petition for Charles Cruickfbanks, they, on the 29th allowed a
proof te either party, of the prattice of London.

. Whether the dithonour was notified by the third or by the fourth poft, depend-
ed on the other queftion, Whether the proteft fell to have been taken on the
third day of grace, er if it was fufficient that it was taken on the firft day after
expiry of the three days of grace? for, according to the courfe of the poft, if
the proteft muft have been taken on the third day of grace, then the notification
of the difhonour was no fooner made than by the fourth poft ; whereas, if it was
fufficient to proteft after expiry of the third day of grace, the notification was



