'

SecT. 9. TACK. 115265

of a new one, of the same dimensions, would be a melioration, for which the
Jandlord had agreed to repay the tenant; but in so far as it was larger, they con-
sidered it as a new subject, and not a melioration of the old. If he had repaired
the old house, and built a new room, for this addition, they also thought, that
he could not have expected, from the terms of the lease, to have been re-
imbursed. In all cases, they remarked, the Court should avoid making a bar-
gain for the parties different from what they themselves have made, and
acted upon. They were of opinion, therefore, that the tenant was entitled to
the full expense of a house of the same dimensions as the old one, but to nothing
more.

Lord Ordinary, Meadowbank. For Ducat, Hagart. Agent, Jo. Macritchie.
Alt. Baird. Agent, J. F. Gordony, W. S.

Fac. Coll. No. 100. fu. 219.

SECT. IX.

Privileges reserved to the Landlord.

1749. June 24. RusseL against JouN and WirLiam CLERKS.

‘When William Clerk, father to the said John and William, purchased the mail-
ing of Struthers from Naismith of Ravenscraig, Alexander Russel possessed it,
upon a 19 years tack, whereof several years were to run, at the yearly rent of
9 bolls and #£.40 Scots of money; but the purchaser, wanting to get rid of the
tenant, in a most illegal and unjustifiable manner, broke up his barn-door, put a
new key on it, disposed of the corns that were therein, his plow and plow-graith,
and all this in the month of January, before the first year’s rent he had right to
became due, which was not till the Candlemas thereafter.

Russel brought a process of spuilzie against him, wherein he libelled so much
as the value of his corns, plow and plow-graith, and so much as the profit he
would have made of his tack for the years to run, but of which he was deprived
by the said spuilzie, amounting the whole sum libelled to £.2209 8s. 44.; and,
upon considering this account, the Lords ¢ allowed the pursuer his oath in litem
on the said corns, plow and plow-graith;”’ and, on advising thereof, ¢ found
the defender liable in s#£.567 Scots ;”” which was accordingly paid.
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In Augnst, 1749, about a month after this process was ended, Russel brought a
new process for the damages in having been ejected out of his farm, and for which
he alleged no reparation had been given him in the former action of spuilzie. The
defence pleaded before the Ordinary was, 'That he was dispossessed in consequence
of a decree of removing. And it being answered, that he had been dispossessed
wia facti, two years before the decree, the Ordinary ¢ allowed either party a proof
before answer upon that point.” '

When this proof came to be advised, it did appear, that the tenant had been
turned out of the possession by the spuilzie, and that the decree of removing was
not obtained till two years thereafter ; nevertheless, the Lords ¢ found no foun-
dation for the process, and assoilzied.” »

It was observed, that the defender had paid well for the spuilzie, whereby the
case came to be the same as if he had lawfully poinded; and as thereby the
pursuer would have been rendered incapable to possess, What was ‘the master to
do? Was he to lot his land lie waste? That was said to be what no heritor
would do, or could be obliged to do, merely because of a possibility that the
tenant might thereafter be in a condition to possess, and which, in fact, never
happened.

Mean time, although this reasoning for the power of the heritor, in the case
where the tenant’s goods are all swept off the ground, even by the master himself,

~ or his cther ereditors, by lawful poinding, may be just, yet this cannot well be

pleaded as a decision on that point ; because as the damage for the want of the
possession for the years to run of the tack had been libelled in the process of
spuilzie, though the deeree may not have specially bore the sum therein decerned
to have been on that account, it may have been considered as a sum decerned in
full of the whole damage libelled ; and in that view some of the Lords took it, and
who thought, that, bad the defenders been well advised, the act before answer

might have been prevented. |
Kilkerran, No. 8. /1. 536.

1768. June 21, SmiTH against THomas HAmILTON MaceiLL of Falla,

In this case it was found, ¢ That the heritor has right to search and put down
sinks for coal in lands set in tack, upor satisfying the tenant for the damage which

may be thereby incurred.”
The tenant admitted, that the right to the minerals remained in the heritor; but

contended, that he was not entitled to break up the ground during the currency
of the lease, in respect there was no stipulation for that purpose.
Act, Rae. Alt. Blair.
Fol. Dic. v. 4. p. 326, Fac. Coll. Na. 67. fi. 807.



