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Accordingly, THE Lorps ¢ found annualrent due from the date of the bill.”
For, being accepted without a new date, ‘it was prefumed to have been accepted
of the date of the bill. . .
' - ‘Kijkerran, (Buts or Excrance) No 18. p. 83.

1749. November 24. Jomy Forrast agaim{ The Earl of SurHERLAND.

ELizaBeTH SawW, milliner in Edinbargh, drew upon the Countefs of Suther-
Iand, 31ft Auguit 742, for L. 49 Sterling, 4gainft Candlemas then next, being
the balance of an fccount of gaods fufmi’hed to: her mdlu&mg xn‘tereﬁ from t‘he
draught, which fhe accepted. »

Application was made to the Countefs Fer p‘aym’cnt, snd a procefs. t‘hreatmed
but, upon promifes to pay at Whitfunday 1944, not raifed till after the term;
when it ‘was mfifted in by John Fotreft, merchant in Ed*mbnrgh, indorfee to thc
bill. And the Lord Ordinary decerned with intereft. :

Pleaded in a rechiming bill, A wife may'take off neceffaries, but cannot grant
fecurities bearing intereft ; which, in this cafe, is not due ex mora, as ‘the con-
tra@ion was not'made known ‘to the Eanl. :

Anfwered : As a Wife may bind her hufband by contradting for what falls vn-
der her prapofitura, fo’the may grant fecurivy for what the purchafes, bearing in-
tereft from the ordinary fime, to which credit is given'; and the indorfer did
what was incumbent ‘on het by demandmg from the Countefs ‘who, the doubt-
ed not, would inform her hufhand.

“ Tue Lorps found intereft not due? (See Hussanp and Wirz.)

AR, #. Home. Alr,

_ » Clerk, Kurkpatrick
Fol. Die. v. 3. 28.. D

cFalconer, v. 2. No 1co. p. 115.

S

December 13.
‘Moncrisrr of Tippermalloch ggainst Sir WiLLiam MONCR!EH

1751,

Sik Thomas Moncrieff of that ilk, at. Moncrieff 16th Oober 1719, granted

-bill to Sir Hugh Moncrieff of “Tippermalloch, for 400 merks Scots on demand ;

and r1th ]anuary 1720, by miflive, apologifed for fajlure of payment, obhgmg
himfelf to give annualrent until it were paid.

Sir Hugh Moncrieff at Edinburgh, 22d February 1732, accepted a draught
of Mr David Moncrieff, fon to Sir Thomas, for L 16 : 16s Sterling, -payable to
Sir Thomas on demand.

Sir Thomas, at Moncrieff, 21ft June 1732, granted ‘bill to Sir Hugh for L. 4o
Sterling againft Martinmas, with intereft ; and 20oth April 1734, granted a pro-
miffory note for L. 30 Sterling on demand.
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Siz: Thomags having, by miflive, 20tk December 1435, defired from Mr John
Meoncrieff the loam of L.55, 0r-2q00 merks upan bond, gmnted bm to him 5th
January 1436, for tooo merks.S¢ots on demand, ;

Mr. Jobm Monerieff becoming heir to Sis Hugh, whe died i I74 4“ ;md hav
ing right to thefe. feveral debts by {pecial difpofition, raifed -action thevefor in
1745, againft Siv William the grapd-fon and heir of Sir Thomas Moncrief. -

"The Lord Qrdinary, 1gth June 2730, « found the bill for 700 merks not pro-
bative after-fuch a laple of time, without any demand upon. it; and therefore,
that no action was competent upon the fame: That the bill for L. 40, though
containing, an obdigation for payment of annualrent, was not pull and void.:
That the L. 30 note, with interef} fiom the citation, Wasdue to the purfuer : That
the bill for {ixteen guineas, aqceptcd hy Sn' . Hugh, payahle to-Sir Thomas, was
due to the defender, and that he was entitled to an allewance of the fame out
of the forefaid bill of L. 401 And that the bill for teoq merks, drawn by the
purfuer, and accepted by Sir Thomas Moncrieff, was due with annualrent from:
the citation.”

That part of the mterlocuter, fuﬁammg the L 40 bill, containing a ftipula-

tion of intereft, was reprefented againft by the defender, and the bill finally found -

null, as ebferved 3oth July 1755, (See By of ExenaNGE.)

Pleaded in a bill for the purfuer, with regard to the bill for 400 merks, bﬂls
are probative writs by the law of nations, and have received the fan&ion of the:
law of Scotland, and no ftatute has limited their endurance to a fhorter period
than 4o years.; were they probatlve only by the law of nations, they might ceafe
to.be fo by the fame Jaw ; but; I)emg ‘probative by fatute they cannot ceafe but
by prefcrlpuon, Whlch obtams not without ftatute : Long tac1turn1ty may make:
any deed liable to fufpicion, and with other circimftances, may amount to a pre-
fumption of payment ; but there are, in this cafe, no circumftances tending to
eftablifh any fuch prefumption. The bill was plainly for a Ioan of money, and-

from the date of Sir Thomas’s letter, became a loan upon annualrent; after-

which, no prefumption could arife from.its lying over. The intereft was very.
nearly paid up in 1732 ; Sir Hugh then made his demand, whereupon Sir Tho-

‘mas directed his fon David, at Edinburgh, to make payment. If he had taken:

a receipt, there could have been no doubt ; but Lie, perhaps not knowing of the
debt, having taken g bill,, payable to Sir Thomas on demand, this cannot, how--
ever, be confidered as any othef than a receipt of money from Sir F homas, el-
pecially, as within three months thereafter, Sir Themas was borrowing from. Sir.

Hugh in the country, L. 40 Sterling on intereft; for, had: the fixteen guineas.

been intended as a loan, they fell then' to have been. dlfcounted and the bill de-.

" livered up ; whereas otherwife, it was properly kept as a voucher of payment of

the intereft on the 700 merks bill, or of compenfatlon to meet it: The loan of
the L. 40, and the further loan of L. 30 in April 1732, fhew that the correfs-
pondence between the parties was. continued. on.the fame feotmg Sir. Hugh.
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lending, and Sir Thomas borrowing, and Sir Thomas dying in 1738, there is no
prefumption any of the debts were- paid in his life, and after that time, it cannot
be pretended ; fince Mr David, who defends this action, has fince then had. the
management of - Sir Thomas’s affairs, and if he had paid, would have been pof-
feffed of a voucher. ‘The defender infifts, as on a prefumption of payment, that
Sir Hugh was uneafy-in his affairs, having, from 1: 719 to 1732, been under pro-
cels in Exchequer, as cautioner for the factor-on the forfeited eftates of Fin-

“gafk and Innernytie, and -having only got his quietus at the end of that time.

But, the fac .was, -this brought Sir Hugh under no uneafinefs ; he was cautioner,

“but had fecurity from-the fa&tor’s brother ; the faGtory was of fhort continuance,
‘and from the éircumftances of thefe eftates, the crown had no intereft in the

rents, but the creditors ; the factor proved to be due no balance, but dying with-
out accounting, Sir Hugh was fummoned into the Exchequer, where he got his
quietus without any payment, and he was always eafy in his circamitances, though

.poflefled of no'large eftate. "The petitioner alfo craved intereft on the L. 30,
-due by promiffory note, from the citation in this procefs, as no obje@ion could

be made to the debt which had long lain over ; and, it appeared to be cuftomary

‘between the parties, to give intereft on fuch borrowings ; and, for the 1000 merks

lent by Mr Moncrieff upon bill from the date, Sir- Thomas having offered his
bond, and though the parties had not been at leifure to execute a bond at the
time, and it had been after negle&ed it was both thelr mtention that the money
fhould bear intereft.

_Anfwered: It was not the intent of the ftatute giving validity to bills, to make
them of equdl endurance with bonds, when in all other countries, they are fub-

jec to a fhort limitation. And the Lords have often found, that after a courfe

of years, there lies no action upon them." The miflive founded on for fupport-
ing this bill, is itfelf prefcribed, and affords a prefumption contrary to the pur-
pofe for which it is ufed, viz. that Sir Thomas would not let his bill Iy over, as
he was fo fcrupulous in giving an obligation for intereft, becaufe it was not pre-

“cifely paid. It cannot.be imagined, Sir Hugh could afford to want his money,

when he was ten years under profecution.before the Court of Exchequer, during
which time it is affirmed, Sir Thomas made him frequent advances; and, the
defender is perfuaded, the fubfequent bill and note were granted as interim fecu-
rities, till a final accounting. The fixteen guineas paid by Mr Moncrieff by his
father’s order, makes no prefumption that 700.merks were due, as they donot -
tally with the intereft thereof, and in fact, were advanced to Sir Hugh to enable-
him to pay the dues of his guietus, and could not be dedu@ed from the L. 40

bill, as the bill was then in Mr Moncrieff’s hand in Edinburgh. There was no
demand made during the lives of Sir Hugh and Sir Thomas Moncrieffs. ‘There

is no ground in law for giving intereft on the note for L. 35, on which, if a clear
account could be given of the tranfactions betwixt thefe two gentlemen, the de-
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fender believes nothing would be found due. And, with regard to the bill granted
to this purfuer, intereft can only be due from the citation, as though the parties
defigned a bond, that intention was departed from, and the money lent upon bill.

Tuz Lorps found, That no action lay upon the bill for 700 merks ; and found
that annualrent was due on the promiffory note for L. 20 Sterling from the time
of the citation in this attion ; and adhered to the Lord Ordinary’s interlocutor,
finding annualrent due upon the bill for 1000 merks Scots, granted to Mr John
Moncrieff only from the citation.

A&. R. Craigie. Al Moncriefl. ' Clerk, Giboon.
Fol. Dic. v. 3. p. 28. D. Falconer, v. 2. No 248. p. 303.

Xt Of the date 7th ]anuary 1752, Lord Kﬂkerran notices the above deczﬁon
: in the following terms:

MONCRIEFF against Sir WiLLiam Moncriers and his Tutors.

Tue Lorps found, “ That action did not lye againft the faid Sir William upon
a bill accepted by Sir Thomas Moncrieff, his grand-father, to Sir Hugh Mon-
crieff’ of Tippermalloch, on the 16th O&ober 1719, after fuch a lapfe of time,
without any demand made upon it.”

N.B. The Ordinary had exprefled his mterlocutor thus: ¢ That the bill
was not probative after fuch a lapfe of time, and that action did not lye upon it.”
But when the Lords adhered, they dropped thefe words, not probative,jand only
found that acion did not lye, &c.

At the fame time, and between the faid parties, the Lorps found that a bill
payable on demand, bore intereft only from the citation in the procefs ; and, that
even a promiffory note, payable on demand, bore alfo intereft from the citation
ex bono et equo ; though in this laft, the Lords were far from unanimous. (See

B of EXCHANGE)
Kilkerran, (BriLs oF ExcaaNGe) No 29. p. 9I.
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