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A bond, with
a penalty, to
an officer of
the Customs,
and his suc-
€essors, to be
paid in case
any of the

-obligee’s te-

nants should
smuggle,-
found void.
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Z\ovember 12+ = URRS L .
WiLLiam STEWAR'I‘ agazmt LAMONT of that 11&, -and CAMPBELL of Ottar. .

ARCHI‘BALD LAMONT of that -1k, John Campbell of Ottar and sundry other

“Gentlemen, grantcd bond, narrating, that William Stewart, Surveyor of the

Customs at Greenock, had at their request, and on their becoming so bound .
discharged a prosecution , beforﬂ the Vice-Admiral of Argyle, against James
Black and others, for invading, beating, and bruising him, and obstructing him
in the execution of his office ; and that they had made payment to him of his

- _expenses debursed in the said prosecution, and of a further sum in lieu of as-

sythment ; therefore, bmdmg them, that no tenant, or person residing on thei

estate, should, for the space of seven years, by hxmself or others in his name,
or for his behoof, directly or indirectly, be concerned in smuggling certain
gaods mentxoned under the penalty of L. 1cc Sterling, to be paid to the said

- William Stewart, or his successors in office, or the Collector of the Customs at

Greenock for the time being, by the person on whose estate the person so
smugghng should reside for the time, for every such delinquency ; which should
be probable by the confession of the delinquent, or the oath of two or more
witnesses,. and be cognosmble by the Sheriff of Argyle, in a summary way, by
petition at the instance of the said William Stewart, or the said Collector, or
their successors in office, who should be holden to make previous - intimation of

~such intended prosecution, to the landlord of the dehnquent 14 days before

the proof should be adduced therein.

After the lapse of the seven years, William Stewart petmoned thc Sheriff of
Argyle, shewing, That within the time, certain persons residing on the grounds
of Lamont and Ottar, had been concerned in smuggling, though the goods
were not landed on elther of their grounds H and the cause was advocated ; and

| “the Lorp OrDINARY, 23d February 1751, * Remlted the cause ad bunc ejzg..

. of Excise, with regard to duties to be uplified as customs.

tym, that a proof ‘might be tuken before answer before the Sheriff, with this
instruction to him, That he should allow a conjunct probation to both parties,
of all facts and circumstances which had becn condescended on by either of
them.”

Pleaded in a reclaiming bill, It was 1llega1 in an officer-of the revenue to ex-
act such a bond ; the legislature has reserved to itself the power of imposing
duties, and of hmmng the penalties necessary for putting the lawsin execu-
tion ; and it is net in the power of any oflicer to vary the regulations of the
law. It would be dangerous if officers had this power; ‘as they might, by
x\areatenm prosecutions, intimidate people to submit perhaps to the regulations
The terms of this
very bond are extremely unreasonable ; as, although the obligants should guard
their estates, they could not hinder persons residing on them to smuggle else-
where ; and by the bond the penalty is incurred, if they shall be concerned by
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themselves, or others in their hame; or for theie behook ; 'mdm infraction inayn No< 79‘

be proved against the\obhganbs by the confession of the meéanesy inhabitant,

- By the act-Henry VII. asno 33 €139, all-obligations concerriing ‘the ng s
: Majesty shall ‘be made domines. regi, and’ to none otheri: persnn, for his use sol-
wend. eidém domino regi; and: if any person take any obhgatmn to the use of

the King otherwise, such shall suffer such imprisonment :as:shall b¢ adjudged by /

the King or his council ;. this'bond being taken to- these oﬂicers otherwxse than«

as ditected- by the statute,-is fiull,

Answered, The officers have not 1llega1}y exacted thxs bond but. it was Vo~

luntarily granted by the obligints; they were concerned for their tenants, who

had-made themselves liable:to punishment,. and to exempt thém therefrom,
they came under this oblfgh‘mon -which the statute of Hem'y VIIL does not re-"
- gard, as it concerns securities for debts previously due to ‘the ngk “but here:
it was lawful to Hiodlfy ‘this ongmal ‘obligation as the parties pleéased ;- it is not=

taken ‘to the usé of ‘the King, but to the officers themselves; and whereas, -at
moving of the petition, it was observed that, considering it in this light, no-
more of the penalty would be found due than was equal. to that iriterest'of the
“officers, whlch they could-shew : was affected -by the bréach:of thg bond; it is:
answered; a person. may stlpula:te & sum to- hxmself on any condmon I 38 § r7
D. De veib, oblig.:: ‘.0 . - Lok ; S e e
The statute does niot annal securities taken, not accordmg to its dll‘CCth[]S,

but punishes-the' persoris. :
“ TrE Lost found that the bend was ﬂlegal and could pa*oduce 1o aatlon.’,’

-
1

Act. H. Hame o L o Ah qugw{m ,,,,,
Fal Dic. v. 4. p 33 D. Falcaner, v. Z,A’a 229 p 277,
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1759. February 27. ANDREW WALKER agazmt JOHN EALCONER.
SRR — .

JonN FALCONER merchant in Ndll‘n commlssxoned from }ames ]amxeson
merchant in Gottenburg, a ‘quantity of teas ; which havmg been shipped by
Jamieson on board a vessel for Poxtsoy, in terms of the. commission, the vessel
was, upon her ‘arrival, seized by the customhouse_ofﬁcers togethur ‘with all her
cargo. T e s '

Jamieson, by hxs trustec Andxew \Valker brought an act;on agamst Falcon-
er, for payment of the-price of the teas. - T \

Pleaded for the defender, . By act 12mo, Charles II cap I7. teas-are prohl_

bited to be 1mported into Great Bntam from Gotteub\urg, or any other place

of which they are not the product, or from - which’ fhey are not usua‘ily first .

shipped for transportation ; the contract thetefore: between the pursuer and dé-
 fender was unlawful, and can afford no action m -a court of law.. The inten-
tion of the parties was to carry on a smuggnng trade 3 and Mr ]amxeson cauld
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