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1753. November 2. Davio GissoN against James Camessr,

Davip GissoN, merchant in Inverary, figned, as drawer, a bill addreffed in the
following terms : ¢ To Archibald Campbell tackfman of Succoth principal, and
¢ James Campbell of Rafhoily cautioner, conjunétly and feverally.” Both thefe
perfons accepted ; but Archibald fubjoined principal, and James cautioner to
his acceptance. Archibald, who received the value of the bill, became bankrupt ;
and Gibfon purfued James Campbell for payment.

James Campbell judicially acknowledged, that both the bill and its addrefs
were written by himfelf ; and that he had agreed to become farety for the fum
contained in the bill : he contended, neverthelefs, that he was not liable in pay-
ment ; for that a cautionary obligation may not be conftituted in form of a bill :
and he pleaded, that the law holds bills, when ufed as the vehicles of commerce,
to be equal to ready money, and therefore exempts them from the folemnities
requifite in other probative writings : in them the fubfcription of the party con-
{titutes the obligation, and renders them probative ; but whenever they deviate
from their proper form, their nature is underftood to be changed ; they ceafe to
be bills, and are deprived of thefe extraordinary privileges. According to thefe
principles, the writing, on which this aQion is brought, cainot be confidered as a
bill ; for that a bill prefumes value received by the acceptor : now this cannot
be applied to a cautioner, who receives not value himfelf, but becomes bound for
the debt of another perfon. If a caytionary obligation could be conftituted by
a bill, the principal would be bound to relieve the cautioner, and the cautioner
would have the benefit of the feptennial prefcription ; and thefe things are equal-
ly inconfiftent with the nature, and foreign to the purpofe, of bills : neither is the
cafe altered by thefe words conjunctly and sewerally, which are added to the ad-
drefs : it is the acceptance, not the addrefs, which conftitutes the obligation ; the
term cautioner qualifies the acceptance ; and as the purfuer founds on this writ-
ing, he muft found on it with all its qualities.

Answered for the purfuer, The queftion is not, whether the defender became
cautioner by his acceptance of the bill? but whether his qualified acceptance as
cautioner be fufficient to withdraw him from that obligation to which his fimple
acceptance would, in terms of the addrefs, have {ubjeCted him? The bill is drawn
on him and his co-obligant Archibald Campbell, conjunétly and feverally : they
both accept : they are therefore conjunétly and feverally liable ; more efpecially
as the underwriting of a bill, in what form foever, is, by the cuftom of merchants,
held fufficient to bind the underwriter. But although it fhould appear, that in
fact the defender meant not to be bound as co-obligant, and that in law he can-
not be bound as cautioner, yet muft he ftill be liable. It appears from his own
judicial acknowledgement, that he agreed to become cautioner for the fum in the
bill ; and as he thereby induced the purfuer to rely on his fecurity, and to ad-
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vance the money, he will not in equity be permitted, under thé pretext of legal
nullities, to render his engagements ineffectual.
- ‘Tre Lorns repelled the objeGtions againft payment of the bill.

A&. . Erskine. Alt, 4. Lookhart. Clerk, Gibson.
' Fol. Dic. v. 3. p. 74. Fae. Gol. No 93. p. 141.

1762. February 24. ‘ScoucaL against Ker.

I one particular a bill of exchange differs widely from a bond.. Lent money
is intended to remain with the borrower for his behoof, as well as that of the
lender, till the one chufe to pay, or the other to demand payment. ‘L'he rule does
not apply guod dies interpellat pro bomine ; for aterm of payment is added not to
bind the borrower to pay it at the day, but only to empower the lender to make
a demand at any time after that day. The debtor is not iz mora by not paymg,
uptil 2 demand be made by the creditor. But where a money tranfaction is
eftablifhed by-a ill, prompt payment s expefted. In this cafe dies interpellat
pro bomine. The acceptor is not to wait for a demaud but ought to offer the
money, at the term of payment, -and a place is added where he is to effer the
money. - The whole fteps neceéffary in negomat.mg a b111 depend on the foregoing
* principle. Where a bill is drawn payable to a thmd party, it is incumbent upon
that thisd party to prefent the bill for acceptance, at or before the texm of pay-
ment, without which the money cannot be paid at the tlme " If the acceptor
offer not the money at the term, or within the days of grace, it 1s i him a fort of
bankruptcy, which requires 2 proteft by the perteur for wot payment, and a notifi-
cation by-him to the drawer, of the difhonour of the hill : And if any of thefe fteps
be neglected, the zifk of the acceptor’s mfolvency mJuﬁly Jaid upon the. porteur.
From thefe prermﬁ'es it follows, l:hat if a bond be aﬂigned to.a creditor, it’is un-
derfteod to be in fecurity only. 'The afignee who comes in.place of the cedent,
has the fame pnvﬂege with the cedent to demand paymgnt or to_continue the
. fim upon intereft. But the nature of a bill is not cha,nged by being indorfed to
a creditor ; and therefore he-is bound to the fame friét negotiation that a porteur
is who purchafes a bill with ready meney. From the fame premifles it follows,
that a bill, before the term of payment, is conﬁdered as a bag of meney, to pafs
from hand to hand without abftruction.  But as the acaceptar has broke his en-
gagement, if he {uffer the term of payment to elapfe withont offering payment a

bill, after the term.of payment, can no longer be confidered as a bag of money.

It degenerates into an ordinary fecurity, refembling a bend after the debtor has

fuffered a denunciation to pafs againft him.  No man will take fuch a bill in ex-

pedtation of prompt ‘payment, more than an aflignment of a bond; and there-

fore every exception competent in the one cafe, ought to be equally competent

in the other. .Por this reafon, againft a bill of L. 16 Sterling, accepted as the

price of cattle, and claimed upon by an indotfee, for value, 18 months after the
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