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were added to the addrefs ; as. no, ftipulation for intereft entered the bill. See

No 7.p. 478. »
.. THE Lorps * adhered '
: Pet. R Craigic & 5. Sinclatr.
D. Falconer, v. 2. No 228. p. 277,

st et I o
1757 November 1 5
Wirriam Doucras and PATRICK Linpsay, Merchants in Edinburgh, against
ALEXANDER . BRowN, Merchant in Edinburgh.

In the ranking of the creditors of Robert Brown of Whitecroft, Alexander
‘Brown produced, as his intereft, a bill for L. 76:5: 5 Sterlmg, dated in 1723,
accepted by the common. debtor, payable at a certain day, and bearing in it a
I’upulatlon of interest from the date. It appeared to have been taken for the a-
mount of an account of goods, which was dlfcharged at the time of the accept-
ance. Inhibition was executed upon thls bill in the 1726, and followed by an
adjudication.

Objected by Douglas and Lmdfay, competing credltors, That the I’upulatlon of
intereft from the date contamgd in the bill, renders it void and null; becaufe
bills are not intended to be fubfi ﬁmg fecurities for fums lent out upon intereft ; but
are confidered as bags of money pafling like fpecie from hand to hand. The law
has provided, that they fhall bear intereft againft the acceptor from the term of
payment, only in peenam of his negle& of making payment at the precife term ;
and no intereft is, ex Jege, due upon them, when accepted, between the date and
the term of payment, as till then the acceptor is not in mora. Where other fti-
‘pulations are intended, the premfe form of executing and tefting an effecual
obligation is directed by ftatute ; and as bills, whether foreign or inland, make a
fingular exception from the general rule, wifely calculated to prevent frauds and
forgeries, their privilege is loft- by any material deviation from the known and
eftablithed form of bills ufed in this and other countries: And, a fortiori, {hould
it be fo in a cafe like this, where a condition is introduced inconfiftent with the
very end and intention of bills.

Answered for Brown ; 1mo, The bill in queftion was accepted for full value re-
celved ; and it would be very hard to forfeit a lawful onerous creditor, on ac-
count of a trivial miftake in drawing the bill. 2do, It has all the known requi-
fites of a blll Jure gentium ; and therefore cannot be annulled without the force
of a flatute. 3tio, This addition to the bill cannot change it into a writ of an-
other kind, not entitled to the privileges of bills ; 1s¢, becaufe there is nothing
anlawful in a creditor’s taking intereft from the date of his fecurity on a debt
then fubfifting ; nor is fuch a ftipulation foreign to the nature of bills, efpecially
-mland ones, which, in general, were only intended to be fecurities for lent money,
or debts ; and, 2dly, if it were foreign, it could not have the effed, by law, to vi-
tiate a bill, otherwife good ; but the condition muft be held pro non adjecta. 4o,
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Suppofing this writ could not be fuftained as a bill entitled to the privileges of the
atts 1681 and 1696 ; yet it ought to be held as a probative and privileged writ,
and as fuch allowed to be a fufficient document of debt, and ground of adion,
in the fame manner as miffive letters in re mercatoria, and other privileged writs.
And, 5t, It was, for many years before and after the date of this bill, the gene-
ral praétice, to draw bills with fuch a condition in them; and fuch bills were
fuftained by many decifions fince the 1725, when this bill was drawn: And
therefore, whatever may be the fate of new bills, this ought, ex aquitate, to be
fuftained ; otherwife the decifion muft have a fevere retrofpect. ‘
Replied, 1mo, The bill’s being onerous, cannot fupport it againft a legal objec-
tion ; efpecially in a queftion with creditors equally onerous : For were it gratui-
tous, it would be fet afide on that fingle ground. ado, It is not the practice of
other nations, to make bills with this condition in them. By the French King’s
ordinance 1673, intereft on bills is only due from the date of the proteft for not-
payment, when accepted. And the fame rule is eftablithed by the regulations
of Holland; and the trading cities of Hamburgh, Frankfort, Augfburg, and

Leipfic, in Germany ; and Bologna in Italy ; which proves, that there intereft

could not be exacted or stipulated from the date, in cafe of acceptance. The als
1681 and 1696, only fupport bills executed according to the cuftom of nations ;
and confequently, by declaring this writ null, the Court will not forfeit the cre-
ditor of a valid obligation, or aflume legiflative powers; but only find, that the
writ founded on does not fall within the defcription of what is intended to be
privileged by thofe ftatutes; and is therefore null at common law, as ‘wanting
the form and folemnities of atteftation requifite to other obligations by the acs
1579 and 1681.  3tio, This addition renders it not a proper bill ; becaufe the na.

-ture of a bill implies, that the creditor has no ufe for his money till the term of

payment ; fo that he cannot even be obliged to take payment fooner ; and con-
fequently his exacting intereft from the date is unjuft, as well as informal. Neither
can this claufe be held pro non adjeita ; as it is not a fuperfluous addition, like a
ftipulation of intereft from the term of payment, but an unlawful condition ;
which muft vitiate the writ, and have the fame effe@ as an ufurious ftipulation in
a common contract or obligation.  Inland bills never were intended as latting fe-
curities more than foreign ones; but were authorifed by the a& 1696, for the be-
nefit of inland commerce, upon the fame footing as foreign bills. 40, If this
writ is not a bill, it is good for nothing; becaufe it wants all the requifites for
conflituting a valid obligation at common law. Miffives, i re mercatoria, are
held probative, in refpect to the pradice of nations, and benefit of commerce;;
and other writs have been privileged from different confiderations, that do not
apply to fuch writs as the prefent; which can only derive validity, in fo far as
authorifed by flatute, in exception from the common rules of law ; and where
they do not come up to the exact nature of the writs intended to be privileged as
bills, they mult be altogether ineffeCtual. And, st0, Mo evidence appears of its
having been a general practice to draw bills in this country after this manner.
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It i6 true, fome fuch bills were formerly fuftained ; but this bill was drawn before
any of thofe decifions ; and therefore the drawer could not have relied on them.

Befides, an erroneous pradtice, when difcovered, cannot be too foon correted.
The decifions fince the 1738, have uniformly futained the prefent objetion ;
and in doing fo they do not make a new law, having a'retrofpe@, but only de-
clare what is now found to have been originally an intrinfic nullity.

¢ THe Lorps fuftained the objefion to the bill, and found the fame null.’

A&. Dav. Rae. ' Alt. Fa. Burnett.
D. Rae: Fol. Dic. v. 3. p. 75. Fac. Col. No 57. p. 94

¥ Lord Kames reports the {ame cafe :

Somr years ago it was an ufual practice, when bills were taken for an ante-
cedent ground of debt, to make them bear intereft from the date ; and this prac-
tice was authorifed by a number of decifions, of the Court of Seffion, prior to the
1740. After that period a different opinion prevailed. To ftipulate intereft was
reckoned not ftritly conformable to the nature of a bill; and fuch bills at prefent
are therefore annulled.

Robert Brown of Whitecroft was debtor to George Brown merchant in Edin-
burgh, in a fhop account of L. 76 Sterling, for which a bill was granted rgth

April 1725, ftipulating intereft from the date. And with tlie bill was produced

in procefs an account of the furnifhings taken from the drawer’s books, amount-
iug precifely to the fum in the bill, and coming down to within a few days of the
date of the bill. In November ry26, the bill was protefied for not payment,
and inhibition paft in December thereafter. A horning was raifed and executed
in July 1730 5 and an.adjudication was led in June 1440.

In the ranking of Robert Brown’s creditors, it was objected againft the adjudi-
cation, That the bill, upon which it proceeded, was null and void, as bearing in-
tereft from the date; and the Court accordingly {uftained the objetion.

It occurred at adviling, 1m0, That the a@ r8th, Parl. 1621, allows, at the lend-
ing of money, a year’s intereff to be added in the bond: The aé gives no au-
thority for the like practice in bills ; and yet this is allowed in bills, by the au-
thority of cuftom. And if this praftice be good by cuftom ; much more the
practice of fipulating intereft from the date; becaufe no inftarce can be given
in law, where the greater liberty is lawful and the lefs liberty unlawful. 24y,
- Here was a debt of L. 76, for which a bill was taken. It was at that period the
duty of the debtor, if he could not pay the debt, to pay at leaft intereft for it.
Now, it is inconceivable that any objection fhould lie againft a bill, or any writ-
ing, containing a flipulation for payment of intereft, which the debtor in con-
{cience was bound to pay independent of the ftipulation. 3tio, 'The padtioning
inteveft, from the date of the bill, if it annulled the bill, did not certainly forfeit
the anterior debt. Suppofing the bill to be invalid as a-Lterarum obligatio, it is at

leaft a good evidence of the debt. Therefore, inftead of finding the bill null, it
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was propofed, but without fuccefs, to remit the caufe to the Ordinary, in order
to give an opportunity to aftruct the debt by further evidence. '

In advifing a reclaiming petition for the adjudger, it was #7ged, That the bill
was taken anmo 1725 ; when, by the decifions of the Court, it was publithed to
the nation, that bills with intereft from their date were legal fecurities ; and there-
fore, to cut down this bill is {howing a fovereign contempt to the decifions of the
Court of Seffion, as not in the leaft degree to be trufted or regarded. I propof-
ed, therefore, that the bill thould be fuftained upon this particular medium, of
being granted by the authority of the Court ; and that an a& of {ederunt fhould
be made againft fuch bills in time coming. The interlocutor notwithftanding'
was adhered to ; a lafting reproach upon the ]udges who voted for it, as being
infentible, or blind, to the groffeft act of injuftice, viz. the forfeiting a man for
doing what was declared, at the time, lawful by the Sovereign Court of the king-
dom,

Select Dec. No 136. p. 192,

Rt

1760. Fanuary 2.
Ropert M‘Lavchian of that Ik against ALLaNn M‘LavchLax.

In the year 1726, Allan M‘Lauchlan accepted a bill to Evan M‘Lauchlan, for
1000 merks, with annualrents and penalty, conform to law ; which is holograph of
Allan the acceptor. :

Robert M:Lauchlan acqmred right to this bill. Allan paid the annualrents re-
gularly for feveral years; but having at length refufed payment, Robert brought
an action againft him.

Objected for the defender, The bill is null, as bearing annualrent and penalty,

Pleaded for the purfuer, 1mo, At the period when this bill was granted, the
form in which it was executed was held legal. By decifions of a later date, the
contrary has been found ; but fuch decifions ought not to have a retrofpe@. 24o,
The words in the bill, ¢ annualrent and penalty, conform to law,’ can have no effe@.
Annualrent is due, whether it be ftipulated or not ; penalty is not due, although
flipulated : The words are therefore fuperfluous, and muft be held pia non adjeitis.
The defender is barred, personali exceptione, from objecting this nullity ; for that
he himfelf both wrote the bill, and homologated it, by payment of annualrent for
feveral years.

Answered for the defender, Bills were introduced for the benefit of commerce,

to fucilitate tranfactions, by fupplying the place of ready money, but not to re-
main as permanent fecurities : That therefore the form of bills, in all trading
countries, is precife and uniform ; and in every country, except Scotland, their
endurance is limited by a fhort prefcription : But as in this country there is no
ftatute of limitations, the Court has been the more attentive to define the nature
and form of fuch flender fecurities; and to declare them void when they contain
ftipulations beyond their proper form. The confequences anfing from their be-



