Skct. 5. BILL or EXCHANGE, ' 1443

1758. July 31. ~
James FERGUSSON, agazmt WiLLiay BLAIR in Nether Shannoch hﬂl

No 44

James FERGUSON brought an a@ion agam{’c Wllham Blan' upon a blll of thc The dranear’s
following tenor: ¢ Down, January 31. 1744. Gentlenien, Againft the term -ofr name may be
* Candlemas 1743, pay, conjunélly, to me or order, in the’ dwelling-houfe of Jobn ggﬁ:&]&a ’
* Moir, fteward-clerk-of Monteith; the fum of five hundred and twenty-five merks his own euf-
¢ Scots, value of Jamrs Ferouson~++—To Robert Campbell of Torry,. and Wil- i?,iZ’bi}J‘r?’
¢ liam Blair in-Nether Shannocm conjun@ly and fevera}ly Accepts RoBERT" ‘I:I}Sug;ﬁ;ffif
¢ CAMPBELL. Accepts WiLLIAM - Bram.’ ,

The words James FERGUSON™ Were evxdently written with a dxﬂ'erent ink - from »
the other parts-of thishill,  .+...

It was objected by the defender, That this blll was vmd and null for that the
name of: James Fergufaa, ds drawer, was' not -adhibited} to it till the'intenting‘of -
this ‘procefs.  That, by.the ad 1696, ¢ it is declared;~That, for théreafter; no:

*"bonds, aflignations, dxfpoﬁtlons, or other:deeds; be fubfctibed: blank it the - per-?
‘_fon er-perfons names, in whofe favour.they:are-conceived jvand.that: the forefaid

¢ perfon or-perfons be infert before or-at fubfcribing, or 4t Jeaft in-prefence:of;the -
¢ fame witnefles who-are witnefles to the’ fubfcribing; before delivery.” - This 4ét-
was found to extend to bills; gth February 1711,:Brand aga.mﬁ Anderfon, “voce -

Brank Writ; and the-time of inferting:the dtawer’s name, inthe cafeof bills, -
which require- no. witnefles,- muft neceffarily: be-either hefore or at fubfcnbmg
In’ the cafe. of Walkinthaw eontra<Campbell, §th: january 1730y voce- BLank : .
WRIT ‘a bill taken payable-te. the.bearer, was.found null:upon this.ftatute ;. and,:
in'a very. late ca;{'e, Douglas and Hood -contra Logan, gth Nevember 1 748 No »
4L p.1438.5 a bill was found pull for want of.the drawer’s fubfeription. -

Answered, The.bill m,que&lon remamed always:in the {;uﬁody of James Fer-:-
gufon the draw er, to whom ‘it was. -originally delivered, and was {ubfcribed: by:
him before it was produced 1rLdegmenx - Although the*a&. 1696ﬂ10uld be;un.- »
detftood to apply to bills, yet that would not annal the bill in queftion ;- for; in.
pradice, it has.always been: held:{ufficient, that the drawer’s name. be filled up, .

- before the bill.is. produced in Judgment This s an indulgence allowed.in eon- -
fequence of the ufual praéhce in commerclal tmnfdéhons, that.the: drawer often - :
delays.to adhlblt his {ubfcription, till he comes to-make ufe of the bill, :- And this. .
does not occafion that fort of confufien, whxch it. was the putpafe of the adt 1696, .-

- by prohibiting-blank ‘writs, to prevent ;. for it is nat the practice to transfer thefe .

blank bills to other perfons, -who may fill.up their name as drawer; becaufe. thew :
facxhty of indorfation renders that method. altogethe1 unneceifary -and.theretore -
it wourd. be huitful to commerce, without bemg attended. w1th the benefit, which . -
the a& 1696, propafed, if bills were found null, wherever. thejdrawer s name was

not adhibjted before.or at fubfcnbmg T hlS conﬁrué‘a(m of the act of Parliament -
has beer éftablifhed by feveral decifions ; ; and was firft mtmduced by a-decifion_ -

27th July 1738, Henderfon coutra Davidon, No 35. p. 1435.; and afterwards ..;
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The objec-
tion, that a
bill was not
fubfcribed by
the drawer
till after the
acceptor’s
death, found
not relevant
againft an
onerous in-
dorfee,

Y. Jobastone.

{eribed by the drawer before the death of the perfon on whom it is drawn,
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confirmed by a latter decifion, 25th November 1748, Elias Cathcart contra
Henderfon, No 41. p. 1439. ; where the Lords tepelled the objeétion to a bill,
That it was figned by the drawer after the death, not only of the debtor, but
of the creditor in the bill, to whom it was made payable ; upon this ‘medium,
That it had been figned by the drawer before it was produced in judgment, and

. had been in poffeffion of the drawer, from its date, for the creditor’s behoof,

- “FHE Lorps repelled the objection to the bill.’

A&. Febnstone. Alt. Bl Grabame,
Fol. Dic. v. 3. p. 76.  Fac. Cob. No 130. p. 241.

1761. Nowvember 24. Suaw against FARQUHAR.

-Epwarp Suaw, on death-bed, drew a bill upon himfelf for L. 26 Sterling, and
accepted it payable to David Shaw at the Whitfunday following. This bill he
delivered ta a thitd perfon for David’s behoof'; and, after Edward’s death, it was
delivered to David ; who, after he had put his name to it as drawer, indorfed it
for value to Farquhar. Farquhar brought a procefs for payment before the Sheriff,
and recavered decreet. Edward Shaw (junior) fufpended, and repeated a redue-
tion upon the following grounds : -

1o, As the bill was not figned by the drawer till after the acceptor’s death
it is. void and null. = A bill is either to be.confidered as a- mutual contract betwixt
the drawer and: acceptor, or as- a mandate by the drawer upen the acceptor. If
it is:confidered as a mutual contradt, it is not coriplete until both parties have

figned it ; and. if one of them dies, it cannot thereafter be completed by the

{ubfcription of the other party. If it is looked on as a- mandate, it muft be {ub-

. : Upon
thele principles the Court decided, gth February ¥711, Brand contra Aundetfon,

- voce Brang Writ; and 27th July 1438, Henderfonr contra Davidfon, No 35. p.
1433. A

Answered for Farquhar : 'That David Shaw is exprefsly mentioned in the bill

-as creditor and drawer; and, 2do, That he put’ his name to it the moment it
-came into-his fand,-and before the indorfation ; and that it is {ufficient, if a bill

is-figned by the drawer before it is produced-in judgment ; though it thould be af-

‘ter the death of both the creditor and acceptor; as is proved by Mr Erfkine’s opi-

nion, B. 2. tit. 2. § 28.; and by the decifion Elias Cathcart contra’ Henderfon,

25th November 1748, No 41. p. 1439.

2do, 'I'his bill- was granted on death-bed: without value, in order to conftitute
a-legacy ; and theréfore muft be void, B
Answered, That the bill was delivered to a third ‘perfon before the aeceptor’s

“death for the drawer’s behoof ; and, no deed, after delivery, is prefumed to be a

donario mottis causa. Neither was it entirely without value ; for it is proved, that

David Shaw had laid out a fmall fum of money for the acceptor, and had dene



