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. 'This defence the. Commtssanes sustained, and; asso;lzxed, the; defegder,; whare-
-of the pursuer com*plamed by bill - of-advocation, -and refbrsed toa; passage from
Sir Thomas Hope, in his Minor Practiques, fol. 30. § 97:i where -his. ‘words, 318,

¢ Albeit, commonly the confi¥mation’ bear,:that the gaution is found:bythe
¢ execttor; yet if the executar be pupil or miner; ang gives not up, not makes
¢ faith upon the inventory himself, but the inventory is given up by: the npother
* or tutor, or nearest. of kin,: &c, in this case ‘the -gaution 'is- understood tp be
¢ found by those who give up the inventory, and not, by, the minors, and the
¢ minors.may pursue those that gave up the i mvento:;y :and mtrormtted wzth the
¢ goods and. gear confirmed; and obtain sentence against them ; and if they
¢ shall not be found solvendo, after dlscussmg them, tthey may pursue the cau-
¢. tioner in.the confirmed, tqsta;ncnt “~:And it will be 1o relevant- defence to.the
¢ cautioner to allege, that he is cautioner fqr the executor, and that therefore he
¢ cari‘have. no actiop; against, hup, but: ought to reheve hun,,m respect the ca,up
¢ tion is holden to be found, not by the minor, but by the ingiver, as satd is.’

. Conformably whereto, the Lords, :on the 6th December 1749, found, That

Su- James Nicolson was cautioper. in the conﬁrma»uon for Scott of Mxlleny, the

the administrator-in-law, and thereforc found the defender, as representmg ‘her
husband, liable in payment ¢ of the syms pursued for; and, upon the 6th Fe-
" bruary 1750, * adhered.’ Noththstandmg that Sir Thomas Hope s opinion was,
for the defender, said to be slngular conﬁrmed by the oplmon of no other

;;;;;

tton When found as. by the form of the Commtssary-court it must . be, even by
the father, who otherways 1s not bound to find caution rem _pupzllz salvam fore
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, OHN GRANT became cauttoner for ]ohn Henderson, a messcnger to the Lord
onn., in the followmg words ¢ I John Grant the younger of Rothmatse by
. fcautloner and surety for ]ohn Henderson m GlaCh to “the Honourable Alex,,-
. ;ander Brodie of Brodle, Esq, Lion ng of Arms, that the said. John Hen;i
"A,:derson, where he shall dwell and remam, “shall leally. truly. and honestly,
¢ use and exerce the office of a. messenger, to all and sundry -our 'Sovereign
¢ Lord’s lxeges upon their reasonable expenses ; And if he does in the contrary,
¢ what damages, skaith, or expenses, any of them shall happen ‘to sustain
‘ through the negligent, fraudful, and informal execution of the said messenger
¢ in the said olﬁce we bind and. obhge us, con;unctly and severally, both cau-
“ tioner’ and messenger, to pay the same to the party i interested and wronged.’ -

“The commission: from the Lord Lion- to Henderson was clogged, as all com-
niissions to messengers are, with the following clause : ¢ And.I(i. e the Lord
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¢ Lio#t) ordain these presénts to be registered in my court-books, within eight
¢ days next aftet the date hereof, otherwise to be null’ But Hendersor’s com-—
misfon was sever tégisteréd in these books.

Furth‘er the bail-bond wab taken to the late Liord Lioh a}one, and not to hir
succlssors in office, and Hendeégson né‘Ve’r renewed his commission. with the pre-

sent i:or& Lién.

Aft‘er‘dvaras Hendeison Ywas guilty; ta ‘céiicurrente with several others, of a.
very violent ab&ucfmn oppression, atid ‘éxtoition ‘aghinst Thomas Forbes.

Forb’es ha\rmg pursued Heénderson #hd his accamplices for these criminal acts,
made ]ohn Giat likewise defeftdant in- the- oft, ot as ‘a?nra’et:ampkice but as
cautiontr fr- Hekiderson the: messenger.

]ohn Gratit’s defence Ywas, Thit ¥hichgh he, a5 sutkty, Was Bownt to-all per-.
sons emp}oymg Henderson, ‘that Henderson ‘should. serve thes  faithfully 5 yet
Te Yas ‘not bound to-thost against whoth Hendefson vias éntployed, to make re-
paration 'to thern for‘all the ‘misdeeds ‘4ad-outiages: whish Hsnderson might com-
mit agaitist'thern.. "That ‘there was 2 godd reason to take safety for the sake-of

the employers, to wit, that there were btk few thessenges, aid if these refused

the employmem: of any ome, to dther petson could ‘do ’thé office ; but, tha it
was hot the génius of the British faw, of of - any Taw; to. démand §urety for-&:
pelson that he should not do mhischief.—"That theact 46 Bard. 1587, Which giive-
nse to-the taking ‘biil-bonds in Scotlanid: fist mbssengets, ordained, ¢ Tht ieye-
‘ ry ‘person o admitted of new, (i.'e. thto the- office oF ﬁréss‘enger) sell find.
¢ guid and réspoiisible soverties for observation of ‘the jtirctionts contetsed ih
* 'the end of this predent act, to-our ’S‘dv‘erélgn Lord’s use, with ‘costes, Ykdithes,,

¢ dammages, and Hteiest of ‘partits greeved, Ve 'the fulsdhood, heglipente; or -

« forviality of any officer 7 From which.it appehréd, that the surety the law de-
manded, was- only to protect from the falsehood, negligence, or informality, of
officers; all of which might create an injury to.the employer, but could create:
none to the party-agaitrst whomthe- em’pﬂaymmt. was ditected :. That when the
injunctions to messengers referred to in this statute are looked into,. it appears
there are none 6f them ‘which: respect abuse or oppx’eSsxon upon-a person. against
whem dngence was tb be executed ; theéy ate enurcly ¢onfined to certdin rega=
lations mtended “for' enab]mg meessengers, with the. gredtér certainty, to do their
duty to their employers.—That the 73d. act of ‘the same parlxamen‘t enacts,
¢ That noﬁe ‘be retained, or hereafter remitted to. that service, but hie“that with
< his utheris mJuncnones sall find soverty to be alWays furnished with a safficient
¢ ready horse, quhalrupon to serve his Hienesse and lieges 3 and ‘thadt his so-
¢ verty aall be answerable for the damnage and interest of 'his falxeboad slotth,
‘ and mformczl doqu, in his chaesse service, or uther parties, gif any sall’ hap-
¢ pen:’ From which-it appears still further, that_the law required surety only
for the damage occasioned by the Salsebood, slouth, i. e. negligence and informa-
lity of the messenger.—That in other statutes, particularly the 84th act of the
same parliament, due and separate provisions-are made for the security of those
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agaiinst whom the. messenger may commjt abuse er oppiesion, . By this act iy is
enaeted “That officiaressf asthes sommittand fadved or oppiresdions-of the: Lieges,
“ §n execution of their office, ssld Gie called therafor before;the justice or his-des

¢ paty, or justice-aires or, particular diettes, and punibhed to fhe death in case they
¢ be found culpable.'—Thae the bail-bond goes exactly upop this plaa. and fols
lows the very words of the suatutes: It obliges the suety to F pay what damage;
¢ t9¢. ‘any of the keges shall sustain through the meglinent, Fraudful, and itformal
¢ execution, ¥¢. ; and obliged the sutety that the 'messenger. shall exerce his
office to the lieges mpon theip reasenable expenses ; which.. dast - words show, that
the surety was found forthe sake of the employer, and mat for the sake of the
person against whom the entployment was dirgcted ; sexing, bythe law of Scot-
land, the messenger was paid itig expenices by the persondrlio nmpioyeﬁi and
not by the person against whom he was employed.

It was answered for Mr Forbes, That as messengers wére: m‘ustﬁd w1th powers
whxch no one durst resist, the Yaw was doubly attentive to’ protect the subjects
from the abuse of those powerss and as greater opprasibnsocontd be comumiitted
by miessengers against those” whom ithey were. employed to seice, than against
those who employed them, it was absurd 1o limit the surety fonnd to these last,
That the words fulsebdod, sloth; and informaity, tiust -be seikplained by the
spirit of the law, which -ifitedded o secure the sabject against every malvensa,

tion ; and if the two statutes of the year 1587 were explained by the striet

mcamngof their words, suéh thatiner of interpretation wawld tend to explain
away these, and many mot¥ of our old statutes, ivhich are worded 0. 29 to ex.
plain the intendment and dpivit of thesn, but not to enmmierate every posslblg
case falling under them.—That the act 212. 1594, ¢ ordained all the saids offi.
«"cigts that has not found suflieient’ cantion for due adwinietration in their office,
5 or where cautioners are detemed, -or are not sufficient, to find caution of new,
» Betwixt and the st duy.of Amgust next to ¢ome; etherwise the not finding

5 of the said caution is presendly declared to be the .fauss of their deprivatipn s

« whifk deprivation sal} be wmmediately publishésl 2t the marRet-cross of .ghe
¢ sheriffdlomes where the said officiars remainis.” Hexg ths agt, referring to the
fovmer ones, makes use of the genesal wasds, andge admisistragion, which shows,
that the -whol¢ subjects. were to- be- piotbeted by: the sayfion found,—Sir
George Mackengie, in. hwiCnmmaln, titde ‘Deforcement, says, ¢ If a messenger
+ .dp any wrong in the esecntion of his office, be jsdinble thexefor ad damnum .ef
< interesse, and finds caution for that effect to the Lion-at lis.entry.’” And in
his observation upon the 73d act, 1587, he says, * Messengers find caution te the
¢ L;on at their admission de ﬁdelz administratione 3 showing thereby his opi-
nxon, that the obllgatlon of the’ surety was general, as the pursuer contends ot
limited, as the defendef contends.

.+ Tag Lorps found John Grans the caytioner, con_]uuc.tly and severally with
H;enderson, liable in damages o Forbes, and Likewise in F orbes’s expenses of

process against both Henderson and John “Grant.’
12 K 2
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+ Inreclaiming agamst this interlocutor, John Grant contended, With rega.rd to
his bemg made liable in the costs.of suit, which had been: incurred in-pursuing
Hendegson, That supposing him,. as surety, liable for the damage occasioned by
the messenger ; yet he could not be liable ‘for the expence of process in-ascer-
taining that damage, unless it had been expressly provided for in.the obligation ;
that no surety can be-liable till the debt is liquidated against his principal, and
the only proof of that debt is an extracted decree ;: that in.that event-he is in-
deed liable in the debt itself, for which:he had bound:himself ;. but not for,the .
expense of proving-that debt, for which-he had not.bound hxmse]f .

. 1t was answered for Forbes, That the words of the- bail-bond. extend . to all
. damage skaith; or expenses, any of the lieges should. sustain ;’ and therefore
must .comprehend the expense incurred by the party in ,ascertammg the damage .
he has suffered.. »

¢ Tue Lorps adhered.” :

- Separatim, it had been objected by - John- Grant Imo, That as the late Lord *
Lion’s commission. to- Hendersen was granted. under a..condition,. that the com- .
mission should be registered:in the lion-court books within eight. days of the date
of it, which ‘condition Henderson never had fulfilled, the: commlssmn in itself
was void ;. and therefore; that John . Grant, .who was:only sm'ety on-the suppo- -
sition that-Henderson' was a - messenger, was.free, and.no.surety, when it ap- .
peared 'that. Henderson was no messenger.

Answered.for Forbes, That whatever nullity there. rmght be-in the commis- -
sion ;- yet:Ienderson:had:acted -as messenger, was.reputed to be such, and there-
by the surety stood.bound. in the same manner as if Henderson had acted under -
a proper authority. .

It had been-objected, 2ds, for John- Grant, That as the:late - Lord Lmn to
whom the bail-bond had been taken, was dead .at the time of the offences said
to have been committed .against Forbes ;. and, as the-bail-bond- was .not. taken -
to his successors in office, John Grant, the cautioner in the bail-bond, was free:
That the late Lord Lion was the only.creditor in the obllgatlon and the obliga-
tion ceased with-his death.

Answered for Forbes, As-by the conception: oF the: bail-bond; damages are -
made payable to the party- interested and: wronged 5780 every person .must be
understood to-be a creditor to-whom-the wrong or. damage was done;- whether -
the Lord Lion; who- took the. bail-bond; was dead oluahve, when such Wrong or .
damage was-committed.

¢ Tue Lorbs repelled these objections.””

¥

Act. Miller, Ana’ Przngl:, Advocatus, ﬂamz/t:m Gorden. Alt. F. Dalrymple; Montgamery, Lockbart.
F. Dalrymple.. Fac. Gol. No.118. p. 216.

7th March 1759.—The Housz of Lorps OrpERED and’ "Apjupcep, That the
appeal of this cause be dismissed, and that the interlocutors complained of, be
affirmed,
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.+ 5th ]zmuary 17 59.——]AME§ G&ANT, deswous to havc a lease of 3 certain farm
fx‘om . Thomas, Forbes; and despairing of obtaining it by fair means, proceeded in:
the folqumg unlawfulx caurse 3, Being . credx:tor to Thomas Forbes by bond in a..
smal!,gutp, he.put.the. cagtan follawmg upen. IL AR the;hhapds of Henderson a-
messenger, and instead .of , puLting jt. regularly, jn. ;;:ﬁgpgwn,ﬂthey\ secteted For- -
bes, .and. (irqgged hm about from place.to place in a .country scarce inhabited, .
till glad to.obtain his. hbt:rty at any rate,; he gram;cd. the lcase wanted, As soon .
as Forbe& ohta,med Ins. lxberty, he: br,ought a. reducnon oﬁ the lease, and a pro-
cess: pf .damages qgagxst]ames Grant, and Henderson the, messenger. Upon a
propf, both. wqxg,fqund hable, and L. IOO decemed i :olatzum, be31des a great :
sum far, costs of suit,..

Tlpz,defendar;ts bemg m low cxrcumstances, and una,ble to Py the sums de- -
eernqd A pracgss was brought agqmst ]ohn Grant,F younger, of Rothmaise, cau- -
tioner. far the,mpgsengcm in ,,ordpg to.make him liable. . . The bond of cautionry -
was i), me following ;erms & L Jc)hn Granr,, younger of Rothmalse, bind and

';Obhgg e, my h@rs,‘ﬁﬁgh % gaxgt,lgner andc,soverty for Iohn Henderson to Alex- :
¢ ander Brodie of Brodie,. Lion King at. .Qrms, that. the said ]ohn I-Ienderson,,.
*-shall leally,, truly, and honestly use and exerce. the. Qﬂice ofl a'messenger.to all
“the lieges upon their, rqaspnablé‘éxpenses and if. he “do i i the contrary,. what
¢ damage, skaith or expense ahy of-them shall happen to sustain through the -
* negligent, fraudful and informal execution of the: said ‘messenger in - the.said -
¢ -office,  we bind and-oblige -us;=conjunctly-and=severally -both. cautioner and -
* messenger, our heirs, £J¢. to pay the same to the party interested and wronged.”
' The cautioner’s defence was, That by the.tenor of his. bond of -cautionry, he -
is:liable for damages to the person only who employs- the. messenger and by.ne
means.to repair the huct that imay. he.done by the'messenger: to the person -
against whom he executes diligence, or. to any who- is: not. his employer. The -
Judges over-ruled this defence; ‘and found the: cautioner . liable. ,for:the"surps ,a- -
‘warded against the. messenger, both damages and costs of suit.-

It appeared to me, that.the Judges, intent to punish® oppressxon -and to give :
satisfaction to a man greatly injured, were here’ inadvertently carried beyond the
bounds'of . 1aw, arid rendered deaf; the plurality I mean, -to the: following con- -
siderations.urged for the. cautioner..; 1ma,.Fhere is.a .solid foundation. in the -
principles of law for confining the. caution to the. persons. who employ. messen- -
gers.. Where public officers are appointed for performing certain. legal acts, and :
the lieges are: confined to. thesewoﬂicers, thhout liberty of choice, . it is highly -
just and expedient that caution should be found by such officers de fideki admiini-
Stratione,. i.%. to execute faithfully what.is -committed to. their charge, But it
is:not the practice, nor is-it just, to obhge any .man, publxc or prwate, to. ﬁnd ;

caution not to. oppress or. hurt others,. A ‘man who .has.a tendency - to do Mise»-

No.16..
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chief, shown by one or more ouvert acts, ' may be put under caution not to com-
mit such wrongs in time coming. But to oblige an innocent person to find cau-
tion to abstain from doing mischief of any kind, is hard and unjust. It is pu-
nishing a man who has done no fault. 2do, The statutes enjoining caution te be
taken from messengers, go all of them upon that plan. The act 46, parl. 1587,
enjoins caution to be taken from messengers, ¢ for the damage and interest of
¢ parties grieved by the falsehood, negligence, or informality of any officer.
Here are three delicts condescended on, which regard the pursuer only, viz. false-
hood, i. e. returning a false execution ; the second, negligence; and the third,

;informality, i. e. giving an informal execution. The act 73, of the same par-

liament, is in the same strain, only more explicit, ¢ That the soverty shal be
¢ answerable for the damage and interest of his falsehood, sloth, or informal do-
¢ ing, in his Highness’ service, or other parties ;’ 7. ¢, in the service of his High-
ness, or in the service of other parties. 3tio, The bond of cautionry in ques-
tion, being of the same tenor with all other bonds of the kind, is in every ar-
ticle conformable to the foregoing statutes. The three delicts are the same with
what are condescended on in the statutes; and the obligation is.confined to
thdse who employ the messenger, because no other person is bound to pay him
reasonable expenses. Lastly, Another remedy is provided by law, where mes-
sengers, under pretext of executing their office, oppress any of the lieges, and
that is by the act 84, parl. 1587, declaring this crime to be capital.
Fol. Dic. v. 3. p. 117. Sel. Dec. No 150. p. 205.

SECT. 1IV.

Cautioner, how far Liable.

-

1593. May 25. GurHRIE against WADDEL.

A executor’s cautioner was found only bound for what was contained in the
inventory, not for concealments.
Fol. Dic. v. 1. p. 125. Haddington, MS.

*.* See This case voce Exrcuror.
et O IR e
1628. Fuly2.  ~ Nasmute against MENzIES.

In a suspension, Nasmith contra Menzies, the relict, upon her contract of mar-
riage, having charged the cautioner for employment of 1000 merks upon an-
nualrent to-her use'in her lifetime ; and the party exhibiting the money at the



