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"“Millar vas only what is cailcd a white bomm‘ ‘yizio a- pﬁrsan ‘employed by the
“seller to raise the price withont any intention of buying: for himself, and secured

that he should not be bound by his offer. The pursuer farther alleged, thag
Charles Stewart was partaker'of the fraud, in so far as he knew, that Mll]ar ‘was
:iemployed by the seller as a white bonnet.

At advising a proof in this case, it was mentioned from the Bcnch that th:s,

too ¢ommon practice of> employing white ‘bonnets at roups, was a manifest
‘cheat. The person who advertises a'sale by auction, pledges. his faith to the

_public,-that he is to sell to the highest bidder, and is not to buy for himself. In
this case, the pursuer was really the highest offerer, iseeingthe offer of a white -

bonnet is no offer.at all. = That in the case of the sale of Keith, Watson.agains

‘Maule, No..22. p. 4892: wog¢ Fraup; the Court was clearly. of this opinion —
%1 the decxsxon wept upon. the ;m‘txcular circurm- -

stances of the case.

"« Tug Lorps found, that the offer madeat the roup- by }ames lelar was -

made by lim by commission from, and for. thie behoof of, James. Grey the. sel-
fer, and was illegal and fraudulent.; and that therefore,. An&mw Gréy, the im-
~mediate preceding offerer, ought to be preférred.as. the highest :offecer at the

said roup ; and found sufficient evidence, that Charles Stewart, who was present -
. “at the $aid roup, was partaker with James Grey of the said fraud ; and there- -
* fore sustained the reason of reduction of the dlsposxtlon by James Grey to the

‘$2id Charles StEwart, and seisin following thereon, and ‘reduced ‘the same; and

found the said James Grey obliged, on the pursuér’s making payment-to him of

the price offered by him dt-the said roup, to dispone the lands to the parsuer in

_ terms of the articles and conditions of roup, and found thc defcnders liable to \
- thc pursuer in the expenses. of thxs process.” S . ~
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175 7 7 , ]AMES GRANT of Delay agam:t GEORG‘E SMITH
IAMES GRANT of Dclay, was credltor by blll fer L 476 Sccts, payable at
Whitsunday 1753, to one John Cuming, tenant in Tomhea of Glenlivat..
Cunming, some time before sowing the crop of that year had contracted va-

rious debts, and become insolvent, ,
The only subject of -any value, for payment or satxsfacuon to his credltors,

_was the corn of that year’s crop. Immediately after part -of the corns were -

_sown, and afterwards, im the months of June and July, while the corns were yet
- green, Cuming, being pressed by sundry of<his creditors; who were . ‘about” to

poind his effects in virtue of their dlhgences agreed thh scveral of them, and \
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made pattial sales to them of so much of his growing corns in satisfaction of
their debts ; and soon after, the defender, George Smrith, who was to succeed

-Cuming in his farm, and consequently needed the crop for stocking it, made a

secorid bargain with these creditors, and bought from them the particular shares
which each of them had got. These sales were publicly and openly made, and
the corns delivered to the buyers by a sort of symbolical delivery, on the spot,

~and understood to be afterwards on the risk of the buyers.

The pursuer, thinking that sales of this nature could be no bar to lawful
diligence, protested his bill, and raiseg Borning thereon; and, on the 14th and
15th days of the month of September following, when the corns were quite

~ ready for being cut down, he proceeded to peind them as they stood apon the

ground. Bat in the execution of this poinding, he was stopped by the defender -
George Smith, who had purchased these corns frdm the creditors, -and who had
begun to cut them down.

The pursuer soon after brought a process before the Court against Smith for
redress, and for having it found, that he had at least an interest pari'passu with
the rest,of the creditors in these subjects, which had been castied off by partial
sales from the common debtor in defraud of his debt, Wthh was the most cotl-
siderable one.

. Pleaded for the pursuer, The prmmples of equity, the genius of our law, and
the: pracnce of the Court, unite to favour the claim of a just creditor, who has
been cut out from sharmg, in proportion with the rest, the only fund from
which an insolvent 'person’s debts can be paid. Our law has most justly re-
strained_the voluntary and partial deeds .of an insolvent debtor ; and the Court

has never failed to redress this sort of wrong and inequality, by bringing in all
- the creditors pari passu, where the pxeference arose from a total or considerable

alienation made by the debtor, and the creditor aggrlcved was not in mora to
complain. It would be of very dangerous consequence, “if such partial and pre-

mature sales were to be held good, and allowed to exclude other onerous credi-
tors, seeing the bulk of the tenants in this country, when they become insol-
vent, have little or ng other fund for payment of their debts but theircrop upon
the ground ; and if they . may lawfully and eifectually dispose” upon it before it
1s grown, or almost existing, upon pretence of paymg particular debts, the great-
est injustice would often be done. When corn is just sown, and perhaps until
it is cut'down and reaped, the right of propérty i complete in the debtor’s per-
'son ; yet there is no known or established course in law by which the: just cre-
ditor can acquire or affect that right for ‘security or payment of his debt : Shall
then the partial deeds of the debtor transfer a right which the law cannot reach?
~ If such sales to particular creditors are to he held good, a fortiori a sale of
growing corns for ready money, to any friend or third party, knowing the del-
tor’s insolvency, will transfer the property ; and such purchaser will be secure
And thus the debtor-wilfully to disappoint -his creditors, may effectually con-
vey the only subject of their payment, before it is pessible for them to affect it.
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sales could not be'completed, nor-the property- transferrcd to the- -purchaser, till

after they came to take ‘possession-of the corns, by xeapmg them; which was af-:

ter.the pursuer’s diligence by horning and Romdmg, therefore, the sales are
plainly reducible upon thé act 1621,
Answered for the defender; The sales in guestlon were pubhcly made, and

-not clandestinely gone about, by interposing-persons, to give an*unjust prefe.

9563

In the present case, there nenher was not could be any resl or symbohcal de-
livéry to complete the sales ;- therefore the property remaimed with the debtor,’
and waf lawfully affected by the pursuer’s poinding ; and; &t ahy rate, as those ,
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tence to particular creditors ; some of Cuming’s creditors having their diligences

ready to poind his effects, thch would have made them preferable to this pur-
suer, the corns were fairly sold to them ia payment of ‘their debts; and the
sales were completed in every shape they were capable of from the nature of

" the' thmg The corns were delivered over to the buyers, and remamed upon
their nsk and servants were appomtcd ‘by them 'to take care.ef them.

growing corns may be bought and ‘sold, and the property transferred, as Was

done in the present case, is agre&able to the opinion of all our IaWyers, and- the

" universal practlce over the whole country ; and if these.salesshould be reduced
and rendered meﬁ'ectual a very common and necessary branch of commerce

would be stopped, to the great. detriment of the public. ‘The pursuer, in this

case, has the less reason to ‘complain of these sales which were openly made to

" onerous crechtors, because, after these pamal purchases, there remaxned upon
~ Cuming’s possessxon other corns and effects, more than sufficient to-have  paid
" the pursuer’s debt, and which ke 'could easily have _poinded for -that purpose, |

- without interfering with what had been allotted to the other crechtorsﬂ L

* Tue Lorps sustamed the’ defences 3 aad assoﬂmed ”
L L A(_:t. Frq. Gardm. '

CAlt Wal. Styart
c.C

Faé. Col. No, 154. p. 274

1758. December 14.  MacLeop against FRaseR. -
NORMAND Macéreop of Macleod pursued William Fraser for relief of a_bill
~+ of L. 0, granted by him, Macleod, to the Magistrates of Invernes,s, in the year
1 .
' 7'}§1e facts on whxch he qualified his claim of relief A were, That. at the time
of granting the bill, William Fraser- was under trial in the Court of Justiciary,
inthe name of the King’s Advocate, but at the expense of the town of In-
verness, for the forc1ble abduction, rape, and marriage; of his now wife :- ‘"That
William Fraser had applied to him to make up the matter with'the town of
Inverness, and that he made it up with the town, by grantmg the bill in ques-
#ion, being: the neat ‘expense which at that time had been lald out 6n the
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