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under:no limitation, -but may dispose of them at his pleasure.

9927'
‘the Crown long before the statute, ‘and as these are ‘not annexed, thc ng is

No 1 6.

N. B. With regard to common’ kirks, such as M‘Kenzie observes upon the act

199th, Parl. 1594, were not patronate, but like mensal churches were, from'
time to time, served by persons appointed; the ng, after the abolition of po--

pery, came, from the patare “of the thing, to- be also patron of these. And

accordingly, by the statute now ‘mentioned, these are appointed, like other be- -

nefices of cure,-to'be provuled by presentation of the lawful patron. ,
a Fol Dic. v. 4. p. 53 Sel Dec. No 72. p. 96
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- Grauam of Balgowan agam:t The OFFICERS OF STATE. -

1758

Tue patronage of ‘the parish and kirk of Monydie- was part of the -estate of' No 14.”

the family of Gowrie.” - - .

Upon the forfeiture of the Earl of Gowrie' for- treason, hxs estate was annex-
ed to the Crown, by act ‘of Parliament 1600, cap. 2.; and by this act, ¢all
¢ and sundry the lands, lordshlps ‘baronies, benefices, and othets particularly
¢ above mentioned, annexed to his Highiiess’s Crown, are united to the lord--
. shipof Ruthven, then and in all time coming, to be ca.lled the lordshlp and’
+ stewartry of Huntmgtower -

In the year 1606, an act “of dissolution ‘was passed, whcxcby were dxssolved
* from the foresaid a{mexatxon the hail lands-pertaining “or. belonging to the said -
¢ earldom of Gowrie and 1OFdSblp of Ruthven, and in’ specnal the lands and--
"« lordship of Huntingtower, and the lands of Strathbran, that the same might" -

¢ be let in feu-farm, ‘and: heritably disponed,*for payment of the old: “duty, with "

« augmentation of the rental.’

By charter and infeftment 1607, ‘referring to thé above acts’ of anhexation
and dissolution, King James VI granted in favour of James Graham of Bal-

gowan, a fea of the lands of Nether-Pitcairn, and sundry Aothérs,\particulaxly

mentijoned, ¢ una cum advocatione, donatione, et jure ‘patronatus’ ecclesiz pa- :

"¢ rochialis de’ Monydie, rectorize et vicarie ejusdem cum’ ommbus et smguhs

¢ censibus,’ decnms, &c’—And a merk Scots is added in augmentatlon of the":

rental.

The acts of possessiort that_have been had of this l,atronage by the family of
Balgowan since the time aforesaid appear to have been as follow ; 1o, "A pre-’

sentation dated the 15th Décember 1662, granted’ by Baigowan ‘bearing, That
Mr David Drummond, then ministér at Monydie, did succeed to that pansh as

parson and vicar, after the decease of the last mcumbent ; and that ‘the sa1d
Mr Davxd being established there accordmg to the law of the land for the time ;

v

and seeing patronages were revived by a late act of Parliament,:giving power "~

to all pﬂtrons to present ministers that have’ entered to their erks -gince the
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year 1604, or that should enter thereafter; therefore presenting the said Mr
David Drummond, the then incumbent, to the parsonage and vicarage. of the
said kirk of Monydie ; 2do, A gift of the vacant stipends of that parish in
1694, granted by Thomas Graham of Balgowan, to certain gentlemen there- .
in named, for building a new bridge upon the water of Schochie, and for the
repairing the east bridge of Almond ; 3ti0, A missive letter in 1698, wrote by

-Mr William Smith, late minister at Monydle to Balgowan, bearing, That he,

in obedience to a charge of horning given him, had removed himself from thc
manse ; and that he had resolved to send his keys to his patron ; and therefore
desiring to receive from the bearer two keys, the one of the hall, and the other
of the church; 4¢0, In the year 1717, upon occasion of a vacancy in the pa-.
rish. one Gilbert Gardiner, a trustee for Thomas Graham of Balgowan offer-
ed a presentation in favour of one James Mercer, v»hlch however, was ne-

- glected by the presbytery, who proceeded to moderate a call at-large; and,
- lastly, In the 1754, Mr Patrick Meek having been settled minister, upon a pre- |

sentation from the'King, appearance was made for Mr Graham of Balgowan, and
a protest taken, that his not exercising his right upon this occasion should im-
port no acknowledgment of the Crown’s right. :

On the other hand, it appears, that the two last incumbents, viz. Mr Gilbert
Man, in the 1738, and Mr Patrick Meek, in the 1,754, were settled upon pre-
sensations from the Crown.

Mr Graham now of Balgowan, having brought an action agamst the Officers
of State, for declaring his right to. the patronage of this church of Monydie,
did ingis¢, That the said patrouage had been properly and legally established in
his ancestor by the charter 1607 ; that the same had been conveyed down by

~ a connected progress to the present pursuer ; and that he and his predecessors

had uniformly maintained their right by exercising all the acts of possession
which the nature of the thing could admit of ; and consequently no derelic-
tion could be presumed in favour of the Crown, whose first attempt to re-as-
sume this right of patronage had been no farther back than the year 1738.
Answered on behalf of the Crown, There are no acts of possession on the
part of the pursuer, or his predecessors, sufficient to support their title to this
patronage, if their titles in themselves are not sufficient to carry the right to
it. The presentation 1662 bears to be in favour of- Mr Drummond, the then

" minister of Monydie ; so it is plain, there was no vacancy. Aad at any rate,

this presentation was a latent deed ; no public act of possession had followed
upon it ; nor can it give any strength to a title invalid of itself. The only le-
gal and public act of possession, or rather attempt to possess, upon the part of
the pursuer, was the presentation of 1717 ; but which having been altogether
disregarded, must go for nothing.

The question therefore falls to be determined altogether independent of pos-
session ; and, upon the part of the Crown, it is maintained, That this patronage
was not legally conveyed to the pursuer’s predecessor by the charter 1607 ; be.
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cause, by the act 1600, it was unalienably annexed to the Crewn, and neither
was nor could be dissolved therefrom by the subsequent act in the year 1606.
The practice of annexing forfeited estates to the Crown, and thereafter dissolv-
ing them for particular pusposes, appears pretty early in the parliamentary pro-
_ceedings of this country. Sometimes estates were dissolved from the Crown,

with a view of being restored to those families or persons who had lost them by °

forfeiture, or given away to others the favourites of the Crown ; and in such
cases, the dlssolutxon was commonly made as broad as the annexafion, so as to
comprehend every estate in the forfeiting person.  But more generally dissolu-
tions were made for ‘encreasing the King’s reveiue, by feuing out the forfeited
and annexed lands at an easy rent, though higher than formerly payable by the:
charters of the férfeiting persons ; and when such was the intention, the prac--
tice always ‘was, to restrict the dissolution to the lands only, without including

offices, jurisdictions, or right of patronages, though such Had belonged to the

forfeiting person whose estate was then to be dissolved, and that although such:
particulars had been enumerated in the annexing act, as belonging to the for-
feiting person. Thus, by the act 1r1ath, Parl. 1487, act goth, Parl. 1593, act
116, Parl. 1540, act 3oth, Parl. 1587, and” maay others, it appears, that -al-

though lands, lordshlps, and baranies, with the advocations of their kirks, had:

been annexed to the Crown ; yet the acts of dissolution speak of nothing but

dissolving the lands, in ordcr to their being feued out for the augmentation of

the King’s renta}l and the increase of policy upon the lands themselves. These:

were the great objects in view ; but as. no 1mprovement could be made: upon:

patronages, and no rent could properly arise therefrom so they are none of the
things that were under the consideration of Parllament in these acts of dissolu=

tion. By act 1584, cap. 6. these annexed estates, when dissolved, could not:
be set in feu at a rent under the new retoured duty ; but patronages have no.
retoured duty, therefore could not be meant to be feued out. And indeed
. upon looking into the statutes regarding these matters, it appears, that - the Ie--
gislature seldom meant, that patronages once annexed to the Crown should be:
dissolved therefrom ; for in very few instances is it done. And the reason is.
obvious ; the vesting patronages in"persons disaffected to the religion of the:

country, might have been of dangerous consequence to that peace of and una--

pimity in religion, so much wished for and desired in the earlier times. And:

therefore it was agreeable to the wisdom of the Leglslature when the right of *
patronages came once to be annexed to the Crown, to allow them. to remain:

there, . ‘
"Fhis plan appears to bave been followed in the present case.. Théact‘r6oe’:

expressly annexes. the lands, lordship, and barony of Ruthven, &c. with the:‘:

teinds, advocation, donatxpn and rights of patronage thereto belongmg The:
act 1606 simply dlssolvcs the lands ; it proceeds on- a narratxve * That consi--
¢« dering the setting of the lands of the annexed property and feu-farm for
¢ payment of the old rental, wi{h augmentation, is greatly to his Majesty’s. bes
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.. nefit and profit ;’ therefore the act dissolves * the ‘hail lands pertaining and

«: belonging to the said earldom of Gowrie and lordship of Ruthven; and,-
«special, the lands and lordship of Huntingtower, and the lands of Strathbran H
¢ and that to the effect that the samen hail lands might be set in feu, with an
¢ augmentation of the rental” But no mention is made of the right of patro-
nage ; nor could it be in the view of the Legislature to dissolve any such right
of patronage, which could yield no rent or profit by letting it in feu-farm ; and
therefore both the words and meaning of the act are limited to lands.

2ds, et ;epard:im, Supposing patronages had been comprchendéd in the act
of dissolution, and thereby become alienable by the Cirown, they still remain
subject to the rules of law; and it is a rule introduced by act 1593, cap. 172,
That patronages belonging to the Crown cannot be alienated without consent
of the person enjoying the benefice for the time. In the present case it does

not appear that any such consent was adhibited.

Replied for the pursuer, Rights of patronage have been in the law consider-
ed as accessory to lands, and a pertinent thereof, insomuch that it has been
doubted, if a patronage could be granted without lands to which it was an-

~nexed, Where lands, therefore, to which a right of patronage has been al-.

ways annexed, are in general terms conveyed, the patronage is understood to
be included ; nor is any. separate sasine for the patronage necessary. In the

-present case, upon comparing the act of annexation with the act of dissolution,

it is plain, that in the dissolving act, no reservation is made in favour of the
Crown, but that the whole subjects are dissolved which had formerly been an-
nexed. By the former of these acts, the whole subjects which had formerly
been in the forfeiting person are united into one lordship, to be called the
lordship and stewartry. of Huntingtower. By the latter act, not the lands on-
ly, but the whole lordship is dissolved ; which, in fair construction of language,
must mean the whole particulars so united ; and one of these particulars was
the patronage of Monydie. The notion of the danger of patronages being in
the hands-of subjects, is of a very late date, and was not thought of for long
after the time of the acts now under consideration. At- that time, neither our
Kings, nor our Parliaments, entertained any such thought nor was there any
instance of the Crown’s giving away lands,  and rétaining patronages, as is now
the custom. It cannot therefore be imagined, that the Legislature had any
view of reserving this patronage unalienably to the Crown, when his Majesty
was entrusted with the disposal of this great estate, consisting of so many lord-
ships and baronies. Nor can it be believed, that the King and his ministers

-would, within the  space of atew months thereafter, have granted a charter of

the patrenage, if i it had not been cleaxly understood, that the same was dissoly-
ed as well as the lands.

Besxdes, the acquiescence of his Mujesty’s officers for such a tract of time,
without ever bringing any challenge, cither of this charter, or of the subse.
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salfy entcftamed with rggard 10. the vahdlty o thcse rxghts. I:n a questmn with
a subject all challenge would; undoubt:dly have been cut off by the. negative
prescription ; and ‘it does not appear that the: Grown is.in -a different situation.
The act 1600, cap.. Bb¢i: declares,; That the King shall hotibe: premdged by the
neghgence of his oﬁiccgs 5 wmb;\rehéves the.Crown fronfall objections feund-
ed on the forms of judu;xal,pmmedmgs 3 but doés not. deprive the -subjects of

the saiutary rcheE of the neggtlw prescription, as is: observed by Sir George

Mackenzie upon the said act, in respect it is a. general remedy introdaced for

the qmct both of King and, peoyle, -and- will ndt be. presumed to be abo-
lished by such remote xmpheaﬁoa;“ And at any: 'rate,;if such: challenge could
be competent ; gftcr sa long an Acquiescence, theiground,of «hallenge ought to

‘be made luce meridiana clarius, and not to depend upon 1magmary conjecturés.
With regard to the objection founded 6n the act 5593, cap. 172 (176) ; in the
Jirst place, it appcars from the narrative of thisact,’as well as from Sir George

M‘Kenzic's obscrvatnons Mpon.it, that it related only to:new rights of patronage:
granted by the ng, and thercfor:: doesinot. apply to: the present cases And,

ado, It is well known, that thi¢ act. went, mmdmsusz:sooa “after it'was mddé, and

no regard has ever been b;ad, 1ot accordmgly,; in awery late case, the very-

~same objection which is now made was solemnly over-ruled, January 1749,
Cochran of Culross contra the Officers of State, No 11. p. 9gog.

¢ Tue Lorps found, that Balg{rwan had. nght tothe pm'onage of thc klrk of

N"

¢ Monydle : 4 L Ceprder -

Act Craxgce, Dav Grame, Fergumn Alt‘ Kinig : C"ouLalt Clerk ‘G'ibxanl
w. ¥ ~ Fol. Dic. v. 4. p. 54.. Fac. Col. Ni 87 151,
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1764‘ February. - Lapy Dowasesr Forpes agairist M‘r James M‘WiLLIAM :
¥
In 1929, a contract of mamage was.entered ihto bétvth William Lord For-
bes and the Lady, hy which she was provided 1;6 @ wtal Ir?erent of the estatc of
Forbes, including the patronages. ,
In 1731, after her husband’s death, she was mfeft in the’ estate, but not in

the patronages.

There was only one son of this marriage, Lord Franms, who succeedcd his -

father in 1730, and, dying in 1735, was succeeded by his uncle, James Lord
Forbes, whe took infeftment in the whole estate, patronages included, TLady

Forbes, after hér husband’s death, executed certain dccds first in favour of her

son, Lord Francis, and thereafter in favour of her bi'other-‘gn-law Lord James,
which had the appearance of renouncing any right she had by her contract of

marriage to the patronagcs, and, for several years, Lord James, with her
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