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3tio, Suppofe Mr Lookup, in virtue of his adjudication on Frenchland’s eftate,
had drawn out thereof any fum, fhort of the half of the debt, he might have
adjudged on Caftle-Somerville for the other half, to fecure himfelf to the extent
of the relief Somerville thould be found owing him, o '

Pleaded for the other creditors : Mr Lookup had, at leading his adjudication,
received payment of part of the debt, out of the principal debtor’s eftate ; he
ought therefore to have deducted that out of the grofs debt, and craved relief a-
gainft his co-cautioner only for half of the balance. The intereft of the accu-
mulate fum, on the adjudication of Frenchland, comprehended intereft of the
original bond ; and yet, in his adjudication of Caftle-Somerville, he ftates the
whole intereft thereon as due. He muft account for the full fum he received ;
ftating it againft the fums due on the original bond, whether or not it arofe py
accumulations on Frenchland ; for co-cautioners muft a& dona fide, and not take
advantages againit each other.

Tue Lorps found, That the adjudication deduced by Mr John Lookup againft
James Somerville, was deduced for more than was due to him ; and found, That
it ought to be refiricted to, and fubfift as a fecurity for, the principal fum and an-
nualrents only, due to the faid Mr John Lookup.*—(See CAUTIONER.—SoOLIDUM,
et pro rata.) '

Murble, Reporter. A&. H. Home. Alt. 4, Macdowal. Clerk, Fustice.

Fol. Dic. v. 3. p. 5. D. Falconer, v. 2. p. 293.

¥y59. Fanuary 13.

CrEDpITORS of ALisoN of Dunjop, against AcNes and MARGARET AUCHINLECKS.

It was objecled by the competing creditors of Dunjop, againft an adjudication
produced for Agnes and Margaret Auchinlecks, which had been led by Robert
Auchinleck, their grandfather, That the accumulate fum was blank in the de..
creet of adjudication.

¢ Tue Lorps, upon advifing petition and anfwers, found, That the accumulate
fum not being filled up, is no nullity in the adjudication.’

It was further objected, That allowance had not been given for certain rents
pofleffed by Robert, the adjudger, before the date of the adjudication: And the.
fa&t been.clearly proved,

*-Lord Kames, in his fecond Violume of Remarkable Decifions, notices the fame cafe, thus 1~
TIn a ranking of. the creditors of Caftle-Somerville, an-obje&ion was ftated againit the intereft pro-
duced for Mr John Looknp, that he had knowingly adjudged for more than was.due; and though
Here was a plain mala_fide pluris petitis, yet, out of regard to equity,-the Court fuftained the adjudi-
cation, as a fecurity for the principal and intereft, without expences or accumulations: After
which, there can fcarce be any profpect of cutting down an adjudication in totum for a pluris petitio.

: . Remarkable Deoifionsy No 127, p 271 .
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¢ Tre Loxps found, That the adjudication can only fubfift as.a fecurity for the
© principg} fum, annualrents, and neceflary expences, accumulated at the date of
the adjudication, and the intereft thereafter.’

- Robert, the adjudger, continued in pofleflion of the’ rents after the adjudica-
tion, till his death in the year 1318. John, his fon, then entered to the poffef:
fion of two-thirds, and Rebert’s widow of one-third, during her life; and, after
Jokin’s death, his widew continued in poffeffion of the lands, and kept her two
daughters, Aghes and Margaret, in family with her. Thereafter Agnes, oneof
the daughters, married Samuel Auchinleck ; and he entered to the poffeffion,
firft of a part of ‘the lands, and foon after of the Whole, and conunued in poffef-
fion till Whitfunday 1753

- The -competing creditors inftfled againft Agnes and Ma1 garet, Who now claim-

ed upon the adjudication, That the feveral pofleffions of John the apparent heir,
of Robert the fathet’s widow, and of John’s WldOW, and of John’s' daughters,
before they made up titles to-thé adjudication, muft all be imputed in extin®ion
of the fums contained in the adjudication.

Hnfwsred : John hed ne right to the adjudication during his'apparency ; much
lefs had his widow, or the widow of his fither, any pretence of right ; and his
daughters never poffefled but under his deow, from whom they obtained the
pofleffion.

Replied : ohn, as apparent heir, had an undoubted nght to the annualrents of
the adjudication ; and therefore the rents received by him muft be imputed in
extin@ion of thefe; and, as the competitors cannot make up a title to the ad-
judication, without pafling by John, whe was above three years in pofleflion, they
muift be anfwerable for the whole of his intromiflions.

As to Robert’s widow, her right ftood thus: Robert’s adjudlcatlon, proceeded
in part upon an heritable bond, upon which he ftood infeft ; and his widow was
by law enut"led to a terce of the annualrent of that bond ;- and therefore her in-
tromiflion muft, to that extent,: 1mpute in payment of the adjudication. 2do, If (he
was entitled to any forther liferent-provifien from her hufband, her poffeflion muft
imputé to the extent of her full provifion; becaufe the heirs of her hufband, now
claiming upon the adjudication, have no intereft to object to the imputation of a
furn, which-{he uplifted out of the only fund fhe had accefs to, for her payment
of a'debt, which they and their father John were bound to make good to her, as
reprefenting Robert.  3%0, Agnes and Margaret had intromitted - with their
grand-mother’s effeéts ; ‘and therefore cannot difpute allowance. of the intromif-
fions fhe had with the rents of this fubject.

_ As to John's widow, thoagh fhie ‘was -not entitled to a terce, yet any liferent-
provifion, made to her by her hufband, would be fufficient to- make her mtromif-
fions ipute ; becaunfe John's daughters, who reprefent him, by pafling by him,
and ferving to their grand:father, cannot objeét to her having recovered her ali-
" inentary provifion; by continuing to poffefs the lands which her hufband had pof-

fefled. Nay, fuppofing no liferent-provifion, fhe was entitled to an aliment from
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Agnes and Margaret, both as being her children, and as reprefenting their father ;
and if her intromiffion were not to impute, the burden of her altiment would be
thrown upon the other creditors. But further, ‘as her two daughters lived in fa.
mily with her, the greateft part of the rents muft have been applied to their ali-
ment and education : And though they were then minors, and their titles not
made up ; yet their poffeflion, as apparent heirs, muft have the effect to extin--
guifh the debt, at leafl to the extent of the annualrents of the adjudication ; and
the mother muft be confidered as having acted as pro-tutor for them.

From the time Samuel Auchinleck entered to the pofleflion, there can be no. .
doubt, that the rents muft be imputed in extinction of the adjudication. If he
had even paid the rent to his mother-in-law, the widow of John, it would not al-
ter the.cafe, as his wife had the right to thefe rents-in preference to her mother ;
and therefore he could not plead upon fuch undue payment.

¢ Tuxr Lorps found the rents, during the life of Robert Auchinleck, impute 3
alfo thofe during the life of John ; alfo the intromiflions of the widow of Robert,
to the extent of the third of the annualrent-right, of which fhe had a terce.
But found, That the intromifiiens of the widow of john do not applv (See Ex-
tiveTioN of Apprifing and Adjudication.) ;

For the Cred:tors, quﬁm

. Ful. Dic. v. 3. p. 4 Fuac. CGol. No 159: 2- 282..
Jobnston,
{now Sir Wm Pultney-)

1760. December 16.
PersonaL Creprtors of Broww of Cairnton, against Gorpon:.

- Inv the ranking of the ereditors of Cairnton, tlie following interefts were pro-
duced : 1mo, An-adjudication led by Gordon. 2do, A number of perfonal cre-
ditors gave in their claim, none of them conftituted by adjudicatien.

Objefted for the perfonal creditors, to Gordon’s adjudication: Mr Gordon has
adjudged for L. 463 Scots more than is due; and confequently the adjudication-
muft be null and void. In fome inftances, indeed, notwithftanding a pluris petitio
adjudications have been fuftained as fecurity for the fums juftly due. But this
has only been found in the following cafes : 1m0, Where the queftion has occur-
red between the-creditor and the debtor himfelf ; becaufe. he ought to have ap-
peared, and obje&ted to the adjudication. 2do, Where the partial payments, for
which eredit has not been given, were not made to the adjudger himfelf; but to
his predeeeflor, and of which he might have been ignorant: 3¢, Where, if
the adjudication be annulled, the effe¢t would be, to give the other creditors a
preference; and to cut the adjudger entirely out of his payment.. The prefent
cafe is very different. ‘There is no-excufe for the pluris petitio ; it confifts almoft
entirely in omitting to give credit for the contents of three receipts, granted by





