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1985, March 6. |
Sir James Crerk of Penycuik, Baronet, against Warrer Bexier, dnd
ALEXANDER MILES, his Assigttee,

N }armary 1948; Sir Joht Clerk granted a tack of the farm of Butghkie to
Walter Bennet, his heirs and assignees, for the space of 1g years after Mar-
tinmas 1749, at the yearly rent of L. 411 : 10 : 8d Séots, payable by equal
portions at Whitsunday and Martinmas ; but under this condition, ¢ That if
¢ one yeat's rent should be resting unpaid half-a-yeat after it falls due, then,
¢ and in that case, the tack should become void attd ntull, and of none effect.’

“Bennét the tacksman committed the fhanagement of this farm to his wifé,
who trade sundry paytnents to Sir John Clerk, and, after his death, to his son
and heir Sir James ; but there still remained a balance due at Candlemas 1958 of
L. to5t : 16 : 6¢ Scots. Bennet himself, in the 1457, fell into such bad cir-
curnistances, that he was imiprisoned by another creditor for a small debt, and
tovk the beneflt of the act of grace.

In Jatuary 1758, Sir Jarties Clerk raised a prccess before the sheriff of Edin-
~ butgh against Benniet, concluding both for payment of the above arrear, and

‘that he should be remhoved from the farmi, as Kaving incurted the irritaney.

The Kbel racited the tack, dnd irtitant clause theteof, and concluded, * That

¢ in régard the said Walter Bennet has incurred the irritaney of the foressid
¢ tack, by suffeéting moré than a year’s rent te be unpaid half-a-year after it
¢ vwas due ; therefore, and in terms of the Iate act of sedetunt, he should be de-
¢ cetned and ordained instantly to flit and remove, &c.

%o this process Benneét compedred, denied his wife's prapositura, and claimed
allowance of sundry articles of compensation. The sheriff, ou the 8th of March,
found the prapositura proved, and repelled-sundry of the atticles of compensa-
tion. Bennet presefited a reclaiming petition ; and upon advising the same,
with aniswers for Sir Janies, thé Sheriff, on the 22d March 1758, allowed a
proof as fo one article, adhered as to the otheérs, ¢ and in regard there is more
* than orie year's rent due by the defender, after allowance of the said article,
¢ decerned in the remaoving, as libelled.’ Upon this deécerniture a précept was
extracted, and a ¢harge to tefiove given on the 3Ist of March upon which
Bennet presented a bill of suspension, and obtamed a sist.

The process, so far as réspected the conclusion for payment of the arrears of
rent, was still carried on before the Sheriff; who, on the sth of April, found
Bennet liable for the sums libelled, and decerned.

On the 1 3th of April, Bennet assigned his tack to Alexander Miles, a brew-
er, in secwity, as he alleged, of the sums Miles should advance for him, and in
trust quoad ultra for Bennet’s behoof ; but ex facie the assignment was absolute,
wnd Miles immediately entered to possession, On the I4th of April, he inti.
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mated his right to Sir James, and made offer to pay the arrear found due by
Bennet ; which Sir James refused to accept of ; and thereupon Miles consigned
the money in the hands of the Clerk of the Bills, together with a bond of caution
for the five subsequent crops. .

On the 15th April, the Sheriff refused a petition for Bennet, in which pay-
ment was offered, and adhered to his interlocutor of the 5th of April; as also,
«.decerned the officers to charge Bennet to flit and remove within forty=eight
¢ hours- after the charge, under the pain of ejection.’. On this a decreet was.
extracted. A v

In the suspension of the removing, it was cbjected for. Bennet and Miles, 1mo,
That, upon a proper count and reckaning, it would appear, that the irritancy
was not incurred. 249, The Sheriff’s interlocuter of the 22d of March was only
founded on the act of sederunt, as it simply found, that a year’s .rént was due ;
and did not find, that that year’s rent had been resting half-a-year after its be-
coming due, in terms of the irritant clause of the tack ; and therefore the inter-
locutor was erroneous, as, by the-act of sederunt, the Sheriff ought first to have
assigned a term for the tenant’s finding caution for the arrears, and five subse-
quent crops, and not to have summarily- decerned in the removing. And, 3tin,
Supposing the decerniture to have proceeded on the conventional irritancy, yet
the Sheriff ought not to have decerned in the removing, at the same time that
he found the arrear due ; but ought to have allowed a reasonable time for the
tenant’s paying. that arrear after it was found due, as he could not know till
then how much. he was ta pay, where the jbalance was the subject of dispute.
It would be very hard, if a tenant’s being mistaken in the grounds of his coun-
ter claims should afford the means of forfeiting him of his tack, before he could
be aware: of his danger ; and here an offer of payment was made, and the mo-

‘ney consigned, while matters were yet entire, and even before the final inter-

locutor was pronounced. .

Answered for Sir James, 1m0, That Bennet’s claims of compensation were all
groundless, and had been justly over-ruled ; and the extent of the arrrear found
due, clearly shewed, that the conventional irritancy had been incurred. 2do,
The Sherifl’s interlocutor of the 22d March, decerning in the removing, must,
be applied to the conventional irritancy, which was specially libelled and insist-
ed on ;“Aan.d not to the irritancy introduced by the act of sederunt ; for the act
was only mentioned in. the libel, as regulating the manner of removing, when
once the conventional itritancy_ was found to be incurred. And, 3tio, It is an
established rule, That conventional irritancies of tacks 0d non solutum canonem,,
cannot be purged when found incurred, but by immediate payment at the bar.
Here no such offer was made till long after the precept of removing had been
extracted, and a charge given uponit. If a tenant’s propening  groundless
claims and defences against such an action were to stop the removing till all of
them were discussed, such removings might be defeated or postponed for almost,
any length of time. It is sufficient to support the Sheriff’s decerniture, that it
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appears the fact was sugh as he found ; so that the irritancy had been then truly
icurred ; and it was in such a case ultra vires of the Sheriff, to. have assigned
terms, ex proprio motu, for purging that irritancy. Nor could the offer and con-
signment made by Bénnet’s assignee, after extracting and executing the pre-
cept, stop the effect of the irritancy, which was already declared, even before
the assignation was granted by Bennet, who had never offered, and was unable
to pay. The deceiniture to remove, contained in the interlocutor of the 15th
of April, was altogether superfluous. -

-« Tug Lorps found the letters orderly proceeded, and decerned.”

For Sir James, Rae. Alt. Macqueen. * Reporter, Colston.

N. B. As Bennet’s bill of suspension had been passed by three Ordinaries, -
¢ in respect of the consignation of the bygone rents found due by him,’ a war-
rant on the clerk to deliver up the money to Sir James was afterwards demand-

ed ; but as the money was proved to have belonged. to Miles, who advanced.
it in expectation that his right to the tack would have been sustained, the Lords-

ordered it to be redelivered to him.

. D.R. = * Ful. Dic. v. 3. p. 338. Fac. Col. No 181./p_,, 322
et A ——
1761, Fune 30. FINIL{;YSON and WEIR against CLaYTOM..

1

Tur Duke of Hamilton’s commissioners set a tack of the. lands-of Potterhill,
to Finlayson and Weir for nineteen years. The tack contained this clause :
¢ That in case two terms of the said tack-duty shall run into the third unpaid,.
¢ in that case the present tack shall, at the option of the said Duke and his fore-
¢ saids,ﬁ become thenceforth extinct, void and null, without the allowance of:
¢ being purged at the bar’

The Duke of Hamilton sold these lands to Clayton, and the tenants having:
incurred the irritancy, Clayton brought a process against them before the She-.
riff for payment of three year’s rent, and ~concluding that they should be de-.
cerned to remove in terms of the above clause. The tenants claimed some.
articles of compensation, and offered instantly to pay the balance. The She-

1iff, after allowing these articles of compensation, found a balance due.amount-.
ing to more than three terms rents, and decerned in.she removing. The te-
nants presented a bill of advocation, which was taken to report.

Pleaded for the 'Fenants; That immediately upon the balance being ascer-.
tained, they consigned the sum in the hands of the clerk of court, and offered
to find caution for payment of the rents during all the years of the tack. That

it is an established point in the law of this country, That the legal irritancy of -
feu-rights ob non solutum canonem, introduced by statute, may be purged at the :
bar: That it was found in a case observed by Lord Fountainhall, 23d March -
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