’ ARRESTMENT. "4y
Neither u. ke fecond decifion apply to the prefent cafe. For though bills

or goods couﬁgne». "=.the behoof of the common debtor may be fubjetted to the
arreftment of his credrwors, yet, when they are configned for payment of certain
creditors, the property is fo much transferred to thofe ereditors, that the goods are
not liable to diligence by arreftment at the inftance of other creditors. This was
{o determined in a cafe, December 1726, Jamiefon contra Leckie, No 46. p. 711.
¢ Tue Lorp Kames OrpiNary found, That, in O&tober 1754, the date of the
purfuer’s firft arreftment, Andrew Aiton had no fuch pofleffion of the goods as to
make the arreftment in his hands a habile diligence for affeéhng the fame : And
- with refpe@ to the fecond arreftment, laid on in Mr Aiton’s hands after he be-
came bound to the creditors to divide the proceeds of the cargo amongft them,
found, That Mr Aiton was not interpelled, by the faid arreftment, from making
payment to the creditors in purfuance of ‘his obligation. And the Lorps, on

advifing a reclaiming petition and anfwers; adhered to the interlocutor of the 7

: Lord Ordinary.
Fol. Dic. v. 3. p. 41. Fuc. Col. No 166. ? :2'95_.

az6o. November 18..

Davip CuniNcHaM, Baker in Edinburgh, against George Home, Deacon, and
Charles Cuningham, Boxmafter of the IncorroraTION of Bakers there, David
Simfon, agent, James Frafer .and James Dougal, and others, fervants to the
Members of the Incarporaaan in Lhe manwgtmcnt of their mﬂls
THE bakeraof Edmburgh were ﬁ)rmm:ly thmled 10 the rmlls belongmg to that

«ity, for gl wheat, giinded By themn ;! but: :ﬁnd:mg that {ervitude incenvenient,

" they, for payment.of . egreed: fdu-duty| got an-irredeemable right to thefe

‘mills, in:favour:of: their then dedeonband boxmaﬁcn, antl their {fuceeffors in ofﬁcc

for the, ufg: and behoof of the i incorporation: ‘of - bakers, and their fucceflors. .

' By. the, regulations eftabli(hed for the management of -thefe mills, it appeared,
that the benefit of the. fen wits intended folely for the- utility of the refpedive
*members and not to have any conpection with the incorporation funds; and that
that benefit was commumcated to the widows . of {uch. members as casmcd on
trade after their hufband’s death. R T

A widow. of one of the members of the corporatlon havmg brought fome
wheat to the mill to be grinded, David Cuningham, ber creditor, arrefted it,
while it was grinding, in the hands of the deacon. and boxmafter, clerk, and
other fervants of the corporation 3 and afterwards mﬁﬁed agamﬁ themin an ac-
‘tion of furthcoming.

The deacon ‘and boxmafter plmdcd That, as. managers of the ' corporation-
_funds, they could not be found. liable; becaufe the corporation neither had inte-
reft in nor pofleflion of thefe mills. The feu was not,granted to the corporanon
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as an umiversitas, but to the particular members, who were the proprietors, and
as fuch were both in the civil and natural poffeffion of the mills. Nor could the
few’s being taken in the name of the corporation fubject the managers in this ac-
tion ; for it was orly a name ufed for the behoof of the particular members,
They had no concern in the management of the mills, further than as individuals.
of the corporation ; confequently, in the prefent queftion, they fall to be confi-
dered only in that capacity. -

In the next place, With regard to the arreftment ufed in the hands of the fer:
vants, it was certainly inept : For it was an eftablithed point, That an arreft-
ment could not be ufi:d in the hands. of the fervant of a debtor, for the purpofe
of obliging that fervant to make the goods furthcoming ; as the fervant’s. poflel~
fion is underftood to be the mafler’s poffeflion ; and there can be no- arreftment
in the hands of the debtor himfelf. By the regulations for the. management of
thefe mills, the {ervants are the proper fervants of the individual member whofe
grain for the time is under their care. They take their direGions from, and are-
paid by him ; and therefore, in every refpec, are to be lacked on as his fer.
vants.. '

Lastly, The arreftment in-the clerk’s hands can be of ‘no avail. For he is not
suftodier of the grain ;. his fole bufinefs is to keep an account.of the grain grind-.
ed for the refpelive. members, fo as to afcertain how.much each is . feverally -
bound to pay.. : S , _ ) |

Answered for the arrefter::- He is-well:founded in his- a&ion of “furthcoming
againft the deacon and boxmafter; becaufe they,: as the legal réprefentatives of
the corporation, are-undoubtedly the proprietors atid ‘poffeflors: of the mill : The -
feu-right is taken in their names ; and arreftment in their hands is held in law as.
arreftment in the hands of ‘the corporation. - If-any perfon; ‘not a member of the .
corporation; had.been allowed to grind wheat at thefe mills f3¢.his own ufe; and .
his creditor had inclined to arreft.it; he would have gxaltly taken’ the' fame me.
thod, and it would have been effeéual;’ and fo-it-ought'to be inthe prefent cafe;
for it can make no difference, thatithe-proprietor of the wheat-was-in fo far con- .

fidered.as a member of the corporation-to-whem the mills belong, as to have the -

privilege of grinding there ; as. the wheat was allowed-to be-her feparate pro-
perty ; and it.is undoubted law, That if a member of a copartnery lodges goods;
which:are his own property, in the hands of the'copartnery, thefe ‘may- be. ar-.

- refted in the company’s hands, although he is himfelf’ a:member of that ¢ ompa..

ny. - o .
y'Th-‘e;'arre.ﬁ_ment-.in the hands of the fervants was.alfo anweﬂ'e&ual‘arref’rmentj; .
becaufe, both in common {fenfe and law, a fervant has: fuch a poffeflion as the

law requires to found an arreftment : Which doétrine. is . confirmed by a decifion .
in the Dictionary, woce ARRESTMENT, where an arreftment laid on in the hands

of a wife, a&ting for her huiband, was found effectual to oblige her to make good .
what was in her hands at the time of the arreftment 5. Fountainhall, 18th July.
1706, Home contra Pringle, No 64. p. 734. o
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= Eastly, Suppofing arreftment in the hands of a fervant were incompetent, the
millers, in the prefent cafe, cannot, with any propriety, be confidered as the fer-
vants of each particular member, during his turn, although, to avoid confufion,
they are paid a certain quantity out of each parcel grinded ; for they are hired
by the corporation annually ; the:care of the mill is'committed to. them. by the
deacon and box-mafter, in name of the corporation ;' and, upon any emergency,
they are entitled.to give orders tothe fervants of the mill, not to grind for any
particular. member, preferable to the orders of the member whofe -turn it xs to-
grind..
Thue Lorps found the arreftment not competent:w

ARRESTMENT.

v

- Alt. Montgomery.~

A&. Fobnstone.
Fac. Col. No. 148. p. 453

" Ful. Div. w. 3. p 42.
L ) )

1760.. Décember-10:: ~ Competition of APPINE'S GREDITORS...

Dovcar StewarT of Appine, perceiving his affairs to be in-diforder, left Scot-
land in April 1756,.in order to be out of the reach of his creditors ; and, before
his departure, he put the keys of. his houfe inEdinburgh, together with an inven-
tory of his plate, haufehiold- furniture and books, into the hands of a friend, Tho-

mas Frafer, writer in. I:.dmburgh who, at the fame time ‘was. credltor to him m-»

a bond for L. 131 Sterhng, bearing date the 3d April 17356.

Thomas Frafer foon after removed. the plate, and'a part of the furniture from .
Appmes houfe, and lodged them in .a. ware-room belonging to Francis Brodie, .

wright in: Edinburgh.. Brodie gave his receipt, obliging himfelf to reftore the

‘goods$ to Frafér ; ‘and Frafer, on'the other hand, promlfed ta pay. him the cellar-v -

rent ; and paid it accordingly.

Upon the 26th «of May_thereafter, AIexander Stewart."of Edinglaffie,. one - of.:

Appine’s creditors, ufed arreﬁment in. the hands of. Francis Brodie ; and in June

following, John Campbell of ‘Barcaldine, .another. of the. creditors, laid.on an .

‘arreftment in Frafer’s hands; who raifed a procefs of multxplepomdmg, contain-

ing a conelufion ta have it. found, That the goods. were pledged in his. hands. in .

fecurity of a debt owing him. by Appme or at leaft, that he had - a rlgh,t of re-
tention of thefe goods, until he thould operate . his payment. And. in evidence
of the’ 1rnp1gnoratlon he prodiiced a letter from Appme of date 3Iﬁ july 1756,
in thefe terms: * Dear Thomas, I am furprifed that any body fhould glve you .
< -any tfouble -concerning my furniture, efpecially as the. fame was. left m your -
¢ ‘hands in further {ecurity of a débt I owe.you ahove its value.’

Pleaded for Thomas Frafer : T he intention of the common debter in puttmw
the goods into his poffeflion, was, "that they might remain with him as. a -pledge
in fecurity of the debt which he owed him. And although this was not exprefs- -

ed-by any written document, at the time of putting the goods into. his hands, the.
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