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The objec-
tion, that a
bill was not
fubfcribed by
the drawer
till after the
acceptor’s
death, found
not relevant
againft an
onerous in-
dorfee,

Y. Jobastone.

{eribed by the drawer before the death of the perfon on whom it is drawn,
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confirmed by a latter decifion, 25th November 1748, Elias Cathcart contra
Henderfon, No 41. p. 1439. ; where the Lords tepelled the objeétion to a bill,
That it was figned by the drawer after the death, not only of the debtor, but
of the creditor in the bill, to whom it was made payable ; upon this ‘medium,
That it had been figned by the drawer before it was produced in judgment, and

. had been in poffeffion of the drawer, from its date, for the creditor’s behoof,

- “FHE Lorps repelled the objection to the bill.’

A&. Febnstone. Alt. Bl Grabame,
Fol. Dic. v. 3. p. 76.  Fac. Cob. No 130. p. 241.

1761. Nowvember 24. Suaw against FARQUHAR.

-Epwarp Suaw, on death-bed, drew a bill upon himfelf for L. 26 Sterling, and
accepted it payable to David Shaw at the Whitfunday following. This bill he
delivered ta a thitd perfon for David’s behoof'; and, after Edward’s death, it was
delivered to David ; who, after he had put his name to it as drawer, indorfed it
for value to Farquhar. Farquhar brought a procefs for payment before the Sheriff,
and recavered decreet. Edward Shaw (junior) fufpended, and repeated a redue-
tion upon the following grounds : -

1o, As the bill was not figned by the drawer till after the acceptor’s death
it is. void and null. = A bill is either to be.confidered as a- mutual contract betwixt
the drawer and: acceptor, or as- a mandate by the drawer upen the acceptor. If
it is:confidered as a mutual contradt, it is not coriplete until both parties have

figned it ; and. if one of them dies, it cannot thereafter be completed by the

{ubfcription of the other party. If it is looked on as a- mandate, it muft be {ub-

. : Upon
thele principles the Court decided, gth February ¥711, Brand contra Aundetfon,

- voce Brang Writ; and 27th July 1438, Henderfonr contra Davidfon, No 35. p.
1433. A

Answered for Farquhar : 'That David Shaw is exprefsly mentioned in the bill

-as creditor and drawer; and, 2do, That he put’ his name to it the moment it
-came into-his fand,-and before the indorfation ; and that it is {ufficient, if a bill

is-figned by the drawer before it is produced-in judgment ; though it thould be af-

‘ter the death of both the creditor and acceptor; as is proved by Mr Erfkine’s opi-

nion, B. 2. tit. 2. § 28.; and by the decifion Elias Cathcart contra’ Henderfon,

25th November 1748, No 41. p. 1439.

2do, 'I'his bill- was granted on death-bed: without value, in order to conftitute
a-legacy ; and theréfore muft be void, B
Answered, That the bill was delivered to a third ‘perfon before the aeceptor’s

“death for the drawer’s behoof ; and, no deed, after delivery, is prefumed to be a

donario mottis causa. Neither was it entirely without value ; for it is proved, that

David Shaw had laid out a fmall fum of money for the acceptor, and had dene



Secr. 3. BILL of EXCHANGE. 1448

feveral pieces of fervice for him ;- L. 19. § 5. #. De donat. ; and Fountamhall V.2,
P-499. 4th June 1709, Burden contra Oliphant, voce DEATH-BED.

_ The principal defence insisted upon for Farquhar againft the reduction was,
That though what is above pleaded for Shaw were well founded, thefe ex.
ceptions are not relevant againft him, as being an onerous indorfee : T hat no ob-

jection to a bill can be pleaded againft an onerous indorfee, but what appears ex -

Facie of the bill ; unlefs it {hall be proved, that he was in the knowledge of that
objection 5 which cannot be pretended in the prefent cafe. Thus an objection,
that a bill of L. 40 was granted for a game-debt, was repelled when pleaded a-
gainft an onerous intorfee, 26th January 1940, Nielfon contra Bruce, voce PacTum
Iiuicrrum. It may perhaps be true, that the exceptlons of falfehood, or vis et metus,

are relevant agamﬁ an onerous indorfee ; becaufe, in fuch cafes, there is no bill
granted ; but, in the prefent cafe, the bill;was voluntarily and legally con[’ututed

and intended by the drawer to be effectual. :

Answered for Shaw : That the bill in queftion was gull and voxd for the rea-.:\

fons above pleaded ; and this muft affect the onerous indorfees, as well as the ex-
ception of falfehood, or vis et metus. That whatever might be the law with re-

gard to a bill granted in commerce among merchants, the fame privilege cannot .

be allowed to a bill intended only as a fecurity. The law has faid, that a legacy,

or donatio mortis causa cannot be. conftituted by a bill, bearing to be granted for.

value ; and therefore, the bill in queftion labours under as clear a nullity, as if it

had been forged or extorted by force.
¢« Tue Lorps found the objections proponed agamﬂ: the bill not competent a-
gainft an onerous indorfee ; and therefore aflvilzied from the redudion, and found

~ expences due.” : \ . .
A& Wight, Alt. Will. Wallace junior, Clerk, Pringle.
Fac. Col. No 65. p. 149,

1777 7u{y /25> - ARonm‘rs'oAN and Rdés 'agaj)z:t"Brss-ﬁfs, S

Tue LorDs refufed adtion on a bill, the drawer of which had died Wxthout fub-‘,
{cribing it ; and the fubfcription had been adhibited by his heir and reprefenta- .

tive. See Thxs cafe voce BLaNg WRIT. o P
_ Fol. Dic,. v 3. p.. 76. .

24785. February 8.
ANNE DrUMMOND against Cm:mrons of JAMES DR.EIMMONB. :

James DrummoND fubfcnbed as the acceptor of a bill drawn in thefe terms
+ Againft Martinmas next, pay to Anne Drummond, or order, the fum of 1035
« merks, for value! But.there was no fubfcription of the drawer.
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document of
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