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: not be ignorant how the law stood in thls respect, as he is a natxvc of Scot-

land, and carried on business here as a merchant for some years before he went a-

* broad. It would therefore be improper to sustain action upon this contract,

which was entered into directly against law. Nor is it enough to say, That the
statute has inflicted certain penalties upon transgressmn sach as forfeiture of
the goods, &c. ; and that the Court has no power to add new penalties. The
present objection, if sustained, is not adding any penalty upon-the pursuer ; it is
only denying the aid of the law, to render effectual a contract which is reprobat—
ed by the law.

Answered for the pursuer, The maxim, ngd lege prohxbente fit, est ipso

jure nullum, admits of this. general exception, That where the prohibition is
enforced with a penalty, and does not enact an express nullity of the transac-

tion, the soleeffect of centravenption is to incur the penalty. The legislature
of Great Britain has prohibited the importation of certain commodities under
particular penalties ; but has not yet gone the length of denying action to the’
foreign merchant who furnishes such goods upon commission from his corres-
pondents in _this country. Nor would it be proper or expedient, that such a

- certifigation were imposed ; for, however faulty or criminal it may be in thc

subgects of this country to import uncustomable goods, this cannot, in _}umce,
strike against the foreign merchant or factor, whose duty it is to answer his
commission, and> furnish his correspondent, without enquiring, whether the
goods may be lawfully imported into this or the other country. A merchant
residing abroad, whether a native of this country or not, cannot have access
to know, or be informed, of the different revenue acts which are from time to
time passed in Great Britain ; neither is it his business to enquire into these
matters. His commission is at an end how soon the goeds are shipped upen
the risk and peril of the person who gave the commission. The importation is
the act of the purchaser; which, however criminal with regard to him, can-
not vitiate the antecedent-sale. No trade could be carried on among different
nations, if the contrary doctrine were to be established.
# Tur Lorbs repelled the defence.”

 Act. Lockhart. Alt. 4. Pringle.
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1761. November 23. Macnus GraY ggainst Joun Barron.

MacNus GRAY fxexghted his ship for SiX months to John Barron. Both from
the charter-party, and from the circumstances of the vogage, it appeared that
she was freighted for a smuggling adventure Her contraband cargo was seized
in the Orkneys.

Gray pursued Barron in the Admiralty Court for payment of the freight. The
Judge Admiral found, That the contract was unlawful, and that therefore Gray
had no action for payment of the freight,
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s The cause havmg come before the Court of Session- by- susrpensmn ‘and into
the innerhouse upon informations, the Court ordered 4 héatmg in preserice up-

on this abstract question, whether an action lies for paymient upon thé perform- .

ancc of a smuggling contract ?- After the heanng, there were mformatlcms or-
dcred but one of: the parties having dropt the sult thc point was not dec:ded

3 -A& Moﬂtgamery, 7 Dqlrjmple. : oo Al;. Gardm, Laclbaﬂ 5 Clerk, Fustice. |
7 M - 4Fal. ch 71. 4 i 33 Fae Col Na 64 p 148.
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S’I‘EVEN, mcrchant at Nthylc havmg commxssmned a quamity of tea, bran-

~dy, &c. from More and Irvine -merchants at Go,{tenbu,rg, to be shipped on board

the first Swedish vessel bound to the coast of Scotland between Ythan and Pe- -

terhead, the vessel was driven, by stress of «cweather, into the Fith of Forth,
where it, was seized, and afterwards condemncd in ‘the court of Exchequer,

and, .in the trial, More and Irvma appcargd and claimed thc cargo as their pro-
perty. ' -

- It was pleadod for Steven in a suspcnsxon of a charge for payment of the ‘

price ; 1moe, As this was a bargain entered into by subjécts of this kingdom, for-

- the importation of goeds, whith the contractors well knew were prohibited to .
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be imported, it was pactum illicitum, on which no -action. ought to lie; and it -

would be expédient to refuse actxon, as that would be a means of dxscouragmg

smuggling ; .
2do, The conditions of the commlssmn had not-been obscrved as the ship,

instead of touchmg at the part. of ghe ‘coast dlrecr_cd, had come into the th- )

C of Forth, ‘where it was seized ;

3tio, The chargers; by claiming the cargo as their prap&ffy. Shcwcd they did ‘

notunderstaml the commpission to have been properly mplcmemaed

Answered tothe 15 defence ; Though, by special statyts, the goodsin questioh

- are, in certaip. cxrwmstdncgs, put exira sommorcium i this couptry, yet they are,
;ur:gmtmm, qf free commerce at Gottenburg, from whenoe they: were commission-
ed. The prQh:thOl'y @“wﬂaﬁﬂtﬁ of these statutes cap bays e farceat Gottenhutg,
or any place beyond the jurisdiction.ef the British Jegistatpre 3 persons residing in
2 country subject to. dnfirem laws, are not presumed to kriow or attend to the
_various laws enactedin this country for regulating such matters ; nor are they
obhged to enquire, whather the purchasers are to entex tha. goods or not, ‘but, as

factars, must answer such commissions gs.are sent them. The i Bmxssmn of this .

~'actxon would not have the- effect of dlswuragmg smugghng 3 it would only
éhange the course of the trade, and throw the whole of it mto the hands of fo-

reigners, who would only deal for ready money. See Lord Bankton V. 1.p,
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